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We are having regulatory body governing real estate is a real estate regulatory anthority. 1t basically stands for transparency in the
real estate industry. 1t has been also brought to action to destroy the discrepancies and problems within the sector. There were a
lot of places designed and having some authorities like consumer Forum, NCLT, also the bankruptcy act was made. combination
of all the procedures and laws at a single place we have come up with “RERA” which is a real estate regulatory authority act.
The remedy for implementation bas not only granted the anthority, and broader power to punish those who disagree with its ruling,
but it has also established a president for such defanlting promoters/ developers. Through its appellate body, the RERA Appellate
Tribunal, it has authority over all real estate cases. A RERA complaint may relate to any claim amount; however, one cannot
be filed if the occupancy certificate bas already been granted. Up until the builder hands over possession, it permits the buyers o

obtain a complete refund of their investment plus interest or monthly interest
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INTRODUCTION

Things that a person does in his complete life to fulfill his dreams and fulfill the needs of their
family and here come the most important things which a person does for himself as well as for

his/her family by buying a house, apartment or other property. Buying a house, apartment, or
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other property with your hard-earned money can be very frustrating. When we think of real
estate, be it a house, apartment, or parcel of land, we immediately want to buy it and wish to
get possession of the property on time without any delay. When it gets delayed by the builder
in providing the possession of the property, this distress can disrupt the home and harmony.

Here you get nightmares while sending a legal notice to the builders.
WHAT IS THE PURPOSE /REASON FOR RERA TO COME INTO FORCE OR EXISTENCE?

Real Estate (Regulation and Development) Act of 2016 established RERA, or the Real Estate
Regulatory Authority, to safeguard homebuyers and promote real estate investments. The
Upper House approved the bill for this Parliament of India Act on March 10, 2016. (Rajya Sabha).
The RERA Act! was implemented on May 1 and afterward. Only 52 sections of the 92 sections

were informed at the time. The remainder of the provisions went into effect on May 1st, 2017.

KEY BENEFITS OF RERA

e RERA seeks to lower property fraud and project delays. To achieve this, authorities have
mandated that all builders and developers before beginning a project, must register with
RERA.

e RERA has been broken down into more manageable regulatory entities, each overseeing
the real estate development in a specific Indian state or union territory.

e Both residential and commercial properties are subject to RERA regulations.

e RERA's standardization strives to safeguard both the interests of purchasers and
developers.

e The RERA Act has increased the real estate sector's responsibility and openness.

e RERA provides security, transparency, fairness, quality & authorization to buyers and

investors.

1 Real Estate (Regulation And Development) Act 2016

997



JUS CORPUS LAW JOURNAL, VOL. 3, ISSUE 1, SEPTEMBER — NOVEMBER 2022

HOW CONFLICTS WERE HANDLED BEFORE RERA?

Before RERA, certain courts allow you to initiate the proceedings against the builder which are

as follows:
Consumer Forum

Consumer Protection Act 2was passed in 1986, Buyers can complain to the builder about
"deficiency in service" under the Consumer Protection Act3. With its Appellate Body District
Forum to SCDRC (State Consumer Dispute Resolution Commission), SCDRC to NCDRC
(National Consumer Dispute Resolution Commission), and NCDRC to Supreme Court, this
statute has been successfully formed since 1986. According to this law, purchasers may make
complaints in the dispute forum for claims of up to Rs. 20 lakh, in the SCDRC for claims of
between Rs. 20 lakh and Rs. 1 crore, and in the NCDRC for claims of greater than Rs. 1 crore. It
gives the buyers the option of receiving a refund with interest or delayed possession in exchange

for compensation for psychological harm, legal fees, etc.

“The Consumer Protection Bill, 1986 seeks to provide for better protection of the interests of consumers
and the purpose, to make provision for the establishment of Consumer councils and other authorities for

the settlement of consumer disputes and matter connected therewith.”*
National Company Law Tribunal (NCLT)

Under the 2016-enacted Insolvency and Bankruptcy Code, the buyer may start insolvency
procedures if the builder is unable to complete the real estate project. This well-known statute,
which has an appeals body in the National Company Law Appellate Tribunal (NCLAT),
resolves disputes for registered firms with poor financial standing that total more than Rs. 1
lakh. Allowing them to recover their share upon liquidation compensates the firm owner for the

company's demise.

2 Consumer Protection Act 1986
3 Ibid
4 Consumer Protection (Amendment) Act 2002
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According to the statute, it normally takes 9 to 12 months to get a verdict in a matter. The
litigation charge is Rs. 25,000, and the litigation costs range from Rs. 60,000 to Rs. 1,50,000 for
individuals and from Rs. 30,000 to Rs. 50,000 for NCLT Groups (10+).

UNDERSTANDING INSOLVENCY & BANKRUPTCY.
What is Insolvency?

Insolvency occurs when a corporation or individual is unable to pay its financial obligations to
creditors or lenders. When a builder is unable to pay his bills when they are due, he may file for
insolvency. He must submit an application for insolvency before an insolvency expert may
evaluate his financial situation and declare him to be insolvent. If a person or business is unable

to pay its obligation when it is due, creditors may also request that it be declared insolvent.
What do we mean by Bankruptcy?

Section 79 of the Insolvency and Bankruptcy Code, 2016°, states the meaning of the word
bankruptcy. It means an organization files for bankruptcy when it is unable to pay its creditors
or honor its financial commitments. All of the company's outstanding debts are calculated and
paid off, if not entirely, from the company's assets, according to a petition that has been filed

with the court.

“(3) “bankrupt” means - (a) a debtor who has been adjudged as bankrupt by a bankruptcy order under
section 126; (b) each of the partners of a firm, where a bankruptcy order under section 126 has been made

against a firm; or (c) any person adjudged as an undischarged insolvent;
(4) “bankruptcy” means the state of being bankrupt.”
What is the Insolvency & Bankruptcy code?

e IBC helps add value to the entity rather than just liquifying it for the sole purpose of

paying the dues owed to assist in restructuring the debt in a way that causes no loss to

5 Insolvency and Bankruptcy Code 2016
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any of the parties concerned. If there is no other choice but to liquidate a business's assets,
IBC also specifies the process for doing so.

e The IBC offers the entities a setting for efficiency and expansion; the Code's ultimate
purpose is to act in the best interests of the business. Although it is not required to
liquidate all of the assets, if it is determined that doing so is in the entity's best interest,
the process will be carried out in that way. This legislation is special in that it aims to offer
the best answer.

e Since the ultimate goal is to do what is best for the firm in the long run, rather than only
pay back debts to creditors, the code assists in recognizing the true value of the assets.
Only when an analysis of the assets is completed is a resolution procedure chosen. This
procedure aids in evaluating the entity and its assets as a whole and identifies the optimal

course of action.
HOW RERA CAME TO SAFEGUARD THE RIGHTS OF THE HOME BUYERS?

RERA is a court that is specifically designed to handle disputes that arise in the real estate
industry. The RERA Act, which was established in 2016, is still being developed. It has
jurisdiction over all real estate cases through its appellate body, the RERA Appellate Tribunal.
Any claim amount may be the subject of a RERA complaint, but a complaint cannot be lodged
if the occupancy certificate has already been issued. It enables the purchasers to receive a full
refund of their investment plus interest or monthly interest up until the builder turns over
possession. Each lawsuit under the RERA Act is normally resolved within 60 days, and its court
charges range from Rs. 1,000 to Rs. 5,000 depending on the state, with litigation expenses
ranging from Rs. 25,000 to Rs. 75,000.

Builders must compel registration with RERA

Before beginning to invite, advertise, sell, offer the market, or reserve any plot, a developer must
register with the regulatory authorities to protect buyers' interests and track down dishonest
builders. Following registration, a distinct RERA registration number must appear on all

advertisements soliciting investment. Projects will be given the registration number. Since May
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1, 2017, projects that were already underway on the date this Act took effect must register within

three months.
Restrictions on taking payments in advance

To further protect the interests of the buyers, RERA mandates that the developer cannot ask for
more than 10% of the property’s cost as an advanced payment booking amount before actually

signing a registered sale agreement.

Also provided under section 13 of THE REAL ESTATE (REGULATION AND DEVELOPMENT)
ACT, 2016:

“13. (1) A promoter shall not accept a sum more than ten percent (10%) of the cost of the apartment, plot,
or building as the case may be, as an advance payment or an application fee, from a person without first
entering into a written agreement for sale with such person and register the said agreement for sale, under

any law for the time being in force.”®

According to RERA, 70% of the money received from investors and buyers must be deposited
in a separate escrow account that the project promoter must keep for each of their initiatives.
This money must only be used for the project's construction and the land's associated costs.
Before starting any project, builders are expected to have reliable credentials to promote
accountability and transparency, as well as to inspire confidence in the builders among
homebuyers. They must register with the state's RERA body and submit all relevant
documentation, including annual financial statements, statements of cash flow, and auditor's

reports.

"Technically an 'escrow account' would have been safer from the end-user perspective. However, even in
a 'separate account', the developer has to adhere to the RERA rules," feels Khaitan & Co. The purpose of

maintaining a separate account is to ensure that project funds are not diverted and projects are completed

¢ Real Estate (Regulation And Development) Act 2016
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on time. Nair says, "The developer will have to manage funds more judiciously as he will have to stick to

project timelines to avoid the penalties involved."”
ACTION FOR DELAYED POSSESSION AGAINST THE BUILDER

Let's examine the procedure in greater depth. Every time a person invests in immovable
property, a builder and a buyer sign a builder-buyer agreement. This Agreement specifies the
time frame within which the buyer must receive the property or other possession. Delivery by
the buyer is delayed when the builder does not transfer or deliver possession to the buyer within
the allotted time frame (in some situations, even after an extended period). It has repeatedly
been observed that the builder disregards this Agreement (by delaying the delivery of the
residential property). Some builders postpone ownership past the planned date due to mistakes
like financial constraints. It has been observed that sometimes changes are made to the
property's designs and blueprints without the buyer's awareness. The builder may ask for a
deadline extension if there are legitimate causes for the completion delay. A latency in handover
and/or possession of the item, however, occurs if the property is not sold notwithstanding the

extension time.
What are the actions that a buyer can take against the builder in case of a delay in delivery?

If the buyers have been mistreated, they must be informed of their options for suing the builders.
Before the adoption of the RERA (Real Estate Regulation Act) in 2017, there was no formal
statute outlining obligations and penalties for builders. If he is deceived, a customer should be
aware of his rights. Understanding elements of contract law, RERA, and consumer legislation,
as well as real estate law, is required for this. Continue reading to learn about the most

significant laws and the remedies offered to harmed consumers under them: -

7 Sunil Dhawan, ‘Builders Can Keep Funds in Separate Account Instead of Escrow Account: Will RERA Prevent
Misuse?’ (The Economic Times, 19 April 2017) <https://economictimes.indiatimes.com/wealth/real-

estate /builders-can-keep-funds-in-separate-account-instead-of-escrow-account-will-rera-prevent-
misuse/articleshow /58242934.cms> accessed 10 September 2022

1002


https://economictimes.indiatimes.com/wealth/real-estate/builders-can-keep-funds-in-separate-account-instead-of-escrow-account-will-rera-prevent-misuse/articleshow/58242934.cms
https://economictimes.indiatimes.com/wealth/real-estate/builders-can-keep-funds-in-separate-account-instead-of-escrow-account-will-rera-prevent-misuse/articleshow/58242934.cms
https://economictimes.indiatimes.com/wealth/real-estate/builders-can-keep-funds-in-separate-account-instead-of-escrow-account-will-rera-prevent-misuse/articleshow/58242934.cms

KUMAR: RERA OR WHICH LEGAL AUTHORITY, WHOSE DOOR TO KNOCK ON?

RERA (REAL ESTATE REGULATORY AUTHORITY ACT)

Each State is obliged by RERA to create a "Regulatory Authority," a unique organization to
handle issues in the real estate sector. The key RERA provisions that can help guarantee the

buyer receives justice are listed below.?

Registration is mandatory: Every builder/developer must register their projects with the
Regulatory Authority, except those that are smaller/less than 500 square meters and those that

have less than 8 flats.

Publishing project information: Following registration by the Regulatory Authority, the
builder or developer must publish project information on the website of the Regulatory
Authority. The registration is only valid for the period that is necessary for them to finish the
project (as specified in the project application). Once the time limit has passed, the Regulatory

Authority may withdraw the registration.

Buyer's right to depart the project: The customer has the right to quit the project entirely if the
builder or developer has not given them possession of the unit or real estate within the time

frame stated in the contract, or if the project's registration has been suspended or revoked.

After-retraction reimbursement rights of the buyer: A purchaser has a right to get full payment
(i.e. the entire amount one has paid to date, along with interest). As soon as the date has passed,
the buyer will have access to this entitlement. However, no formal complaint or legal action
must be brought against the builder this time. He should pay you back just for asking, no

questions asked.

Buyer's entitlement to damages without withdrawing: If the buyer elects not to abandon the
aforementioned project that has been delayed, he is entitled to damages, plus interest, for each

such month. Each state has a different interest rate.

8 Advocate Chikirsha Mohanty, ‘Action against Builder for Delayed Possession” (Law Rato, 26 September 2022)
<https:/ /lawrato.com/indian-kanoon/consumer-court-law / action-against-builder-for-delayed-possession-121>
accessed 10 September 2022
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Right to complain against the builder: You have the option to complain to the
builder/developer if he refuses to make good on his promise to pay you. The Regulatory
Authority must receive this complaint. Each Regulatory Authority is required to appoint an
officer. All of the duties of a judge would be carried out by this officer. When it is demonstrated
that the buyer should legitimately collect the money spent and thus the interest, he or she will
investigate and issue the necessary orders. Even though you can show up without a lawyer, it
is suggested that you do so. However, the Regulatory Authority must resolve the complaint in
60 days. If the authority requests further time, it must justify its request. If you disagree with the
officer's decision, you have 60 days to file an appeal with the relevant appellate body (which
each state will establish). Because at RERA is still a relatively young law, not all States have
carried out or implemented its stated purposes. Regulatory Institutions and Appellate
Authorities could not yet exist because the States are currently in the process of setting them up.
The purchaser would need to confirm whether or not these authorities have been established in
the State where the property is located. The buyer may pursue additional remedies as listed

below if such RERA authority has not yet been established.

Legal Notice: Inform the builder of your dissatisfaction in a properly worded Legal Notice

(delay, etc.)
Response: Await the other party's responsibility for the allotted amount of time.

Complaint: Depending on the response (or lack thereof), create a complaint outlining all

relevant facts and supporting documentation with the assistance of qualified legal counsel.
Complaint submission: Go to the Consumer Forum and submit a complaint against the builder.
CIVIL SUIT /WRIT PETITION TO HIGH COURT?

No buyer may file a civil lawsuit or writ petition in a state where a regulatory authority has been

established. Recent events have shown that certain High Courts have misdirected cases that

9 Ibid
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were brought before them, noting that the buyer must contact the proper Regulatory Authority
in that specific State. Since RERA is a new statute, the buyer may still have the opportunity to
initiate a civil lawsuit if there is no such Authority. When suitable, a civil case ought to be
brought in the region where the property is situated or where the defendant/respondent

(builder) conducts business.
Arbitral Award:

If the contract has an arbitration clause, the buyer should submit the dispute to the arbitrator
rather than filing a lawsuit in a civil court. A disagreement can be settled through arbitration
with the aid of an arbitrator or arbitrators, who are neutral third parties who render a decision
in the form of an award. Through this, the arbitrator or arbitrators would determine whether or
not the builder had violated the contract. The arbitrator would state in his ruling whether the
builder had defaulted and, if so, what kind of damages he might be required to compensate the

buyer for. However, this order could need to be implemented by going to a civil court.
BENEFITS & PROTECTIONS OFFERED TO HOMEBUYERS UNDER RERA

To safeguard homebuyers' rights, the Real Estate (Regulation and Development) Act of 2016
O(RERA Act) was put into effect by the government. Additionally, this Act authorized the
establishment of the "Real Estate Regulatory Authority" to oversee the real estate industry and
guarantee the transparent and effective sale of a unit, plot, or building. Buyers argued that
developers were favored in real estate deals before the Real Estate (Regulation and
Development) Act's passage since there was no adequate mechanism in place to safeguard them.
The developers experienced delays in giving possession of the units or plots and securing the
necessary licenses. In the real estate industry, there was a lack of transparency, clarity, and

responsibility.!!

10 Real Estate (Regulation and Development) Act 2016

11 Mayashree Acharya, ‘Protection and Benefits Provided under RERA for Homebuyers’ (ClearTax Chronicles, 14
June 2021) <https:/ /news.cleartax.in/ protection-and-benefits-provided-under-rera-for-homebuyers /6422 />
accessed 10 September 2022
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To address these issues and create a reliable system for fair transactions between property
owners and buyers, the RERA Act was passed and put into effect. The Real Estate Regulatory
Authority must be established by the respective State Governments to carry out the duties and
exercise the powers outlined in the RERA Act. Before advertising, promoting, or soliciting
people to buy or sell their real estate projects or any portion of them, promoters/developers
must first register their real estate project with the Real Estate Regulatory Authority. This
registration guarantees the legitimacy of the real estate projects and safeguards the interests of

the buyers.

The computation of the floor space is provided by the RERA Act. When calculating carpet area,
the developers must observe and adhere to the definition. After the RERA Act was passed, the
computation of carpet area became consistent throughout India, making it impossible for
promoters to mislead the carpet area to raise prices. According to the RERA Act, a developer
may not demand advance payment from a buyer equal to more or exceeding 10% of the project's
cost. The developer is obligated to pay the same rate of interest that the buyer would if the
transfer of possession of the property to the buyer is delayed. If a title defect is discovered by
the purchasers after taking ownership of the property, they have the right to compensation from
the developers. Additionally, buyers can complain about any real estate project to the Real Estate
Regulatory Authority. The Real Estate Regulatory Authority order may potentially be appealed
by the purchasers to the appellate tribunal. Even though the RERA Act gives buyers several
advantages, these rules are not strictly enforced. Additionally, the Real Estate Regulatory

Authority is understaffed, which makes it challenging to handle cases and check developments.
CONCLUSION

RERA requires each State to establish a "Regulatory Authority," a special organization, to deal
with concerns relating to the real estate industry. The following list includes the main RERA
clauses that can help ensure that the buyer obtains justice. RERA is a court that was created
expressly to deal with conflicts that occur in the real estate sector. Despite being adopted in 2016,
the RERA Act is currently being developed. Through its appellate body, the RERA Appellate

Tribunal, it has authority over all real estate cases. A RERA complaint may relate to any claim
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amount, however, one cannot be filed if the occupancy certificate has already been granted. Up
until the builder hands over possession, it permits the buyers to obtain a complete refund of
their investment plus interest or monthly interest. The rules of RERA provide for penalties
against the promoter/developer for non-compliance with its orders, including filing an
execution of an order before the RERA Authority. This is done in consideration of the global
pattern followed by the promoter/developer throughout India (Section 40 of RERA). The
remedy for implementation has not only granted the Authority broader power to punish those
who disobey its rulings, but it has also established a precedent for such defaulting
promoters/developers. The Authority, acting by the legal remedies provided under section 40.
The general idea has been overturned by Section 40 of RERA, which also imposes severe
penalties on promoters and developers who disobey directives issued by the power to act under
RERA under Section 63 of RERA. Moreover, in the instance of continuing default, the promoter
may be subject to fines that might total 5% of the anticipated cost of the property development

project for each day that the default persists.
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