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The economy and the environment are both dynamic and this has paved the way for Moonlighting. In recent years people frequently
work in several jobs due to remote employment and price inflation. In addition to their normal jobs, they have been putting in
extra hours for other businesses in exchange for increased pay. Moonlighting offers both benefits and drawbacks. Moonlighting
has an impact on employers’ compliance standards since it changes how employees work. The effects of moonlighting in the
management of I'T sectors on efficiency are a subject of growing concern. The prevalence of side jobs in the I'T industry and their
relationship to major jobs were proclaimed. Is it possible for the person to work for two or more companies without their current
employer being aware of it? Employees’ moonlighting activities are a major source of concern as the blue moon approaches the full

moon. This article discusses whether moonlighting in the I'T sector is regarded as legal.
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INTRODUCTION

Moonlighting is when a person works a 9 to 5 job as a primary source of income but also works
at night to earn extra money. After Wipro’s decision, now Infosys confirms the dismissal of their
employees working for other companies. Typically these works are done on nights or on

weekends, where this approach emphasises on the practice of working for one company without
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the employer’s knowledge. There was an announcement that major companies like Wipro,
Infosys, and TCS would delay or reduce their variable payout during the first quarter of the

fiscal year 2023'. Only after such a decision did moonlighting gather attention.
IS MOONLIGHTING CONSIDERED TO BE ETHICAL

In the IT sector, some felt moonlighting to be unethical and others were encouraged as it gives
experience and extra pay for the standard of living. Wipro chairman Rishad Premiji is absolutely
clear on his point that “Moonlighting is cheating”. At the same time, there are few opinions like
employment is a contract between the employer and the employee for a particular number of
hours per day, after that “n” number of hours what they do is their freedom. CP Gurnani, the
MD of Tech Mahindra, stated that he would make a policy to allow workers to pursue multiple
responsibilities only under their knowledge. N Ganapathy Subramanian, the CEO of TCS also

stated it was an Ethical activity.

The industry-First policy was announced by Swiggy food delivery start-up?. They allow their
employees to take up projects without disturbing their regular employment, also now this policy
is called as Moonlighting policy. Yamini Koganti, an HR professional who helped Swiggy to
develop the policy, stated that the project will be divided into two categories A and B. List A
projects are highly professional and falls under the economic consideration should be declared
by the employee, and they can move forward only when the company approves it. List B projects
fall under non-professional in nature, activities that can be taken by their employees without
affecting the companies’ productivity. The employee has to submit a few details so that the

company can approve them3.

! Mayashree Acharya, ‘Concept of moonlighting and its legality” (Clear Tax, 13 September 2022)

<https:/ /news.cleartax.in/concept-of-moonlighting-and-its-legality-in-india /8455 /> accessed 10 October 2022

2 ‘Is moonlighting legal or just a new trend of fading employee commitment?” (Forbes India, 23 September 2022)
<https:/ /www.forbesindia.com/article/iim-kozhikode/is-moonlighting-legal-or-just-a-new-trend-of-fading-
emplovee-commitment/80031 /1> accessed 10 October 2022

3 “Explained: What is moonlighting and if it's legal in India” (The Times of India, 22 August 2022)

<https:/ /timesofindia.indiatimes.com/business/india-business / explained-what-is-moonlighting-and-is-it-legal-
in-india/articleshow /93704728.cms> accessed 10 October 2022
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PEOPLE DO MOONLIGHT: IS IT LEGAL UNDER INDIAN LAW

Moonlighting is not similar to freelancing as they work for many companies simultaneously.
This concept can even emerge from an individual’s hobby or it can be a pro bono as well.
Moreover, there should not be any kind of interest in conflict and employees have to declare to
the company about the same. The demand for IT professionals during the pandemic leads to
moonlighting. Under Indian law, there is no definition or restriction regarding moonlighting.
The employee can work in several places except if that person works in the factory. Under the
Factories Act, 1948 section 60 dealt with restrictions on second parallel employment®. It is
unethical to work during the primary company timing, also giving excuses to complete the

secondary projects and utilising the company resources.

Recently Prime Minister Narendra Modi® advanced the need for flexible working practices.
Also, there are many recent changes to labour legislation, which is specifically given under New
Labour Codes and they are yet to be enforced. When we consider central government employees
they were not allowed to involve in certain activities but activities related to social and charitable
nature are exempted. Thus, if they feel like the employee(s) deviate from their work, the

government may ask the member(s) to discontinue such projects.

The industrial relation code and industrial employment rules, 1946 also had similar restrictions
as it is given under the factories act, 1948. These laws have only limited applications and they
do not apply to certain categories of employees. Employees of different categories like workers
of stores, entertainment facilities, and information technology and information technology-
enabled services are governed by the shop and establishments Act, of 1954. This law varies with
different states and most of the IT sectors are exempted from these rules. For instance, in Delhi,

dual employment is prohibited under such an act. The high court of Punjab and Haryana which

4 Dr. Amitava Ghosh, ‘Moonlighting is a Double-Edged Sword - Is It Really Legal In India?’ (Business Standard, 12
October 2022) <https://www.business-standard.com/content/specials/moonlighting-is-a-double-ed ged-sword-
is-it-really-legal-in-india-122101100631 1.html> accessed 10 October 2022

5 Suma RV, “What the law says on moonlighting” (Hindu Business Line, 9 October 2022)

<https:/ /www.thehindubusinessline.com/business-laws / what-the-law-says-on-

moonlighting / article65988804.ece> accessed 10 October 2022

6 Industrial Relation Code 1946
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have engaged in dual employment upheld in termination of employment. Moonlighting may
lead to other issues like breach of confidentiality, competitiveness, compromising of intellectual
property, etc. What is the implication of tax when it comes to moonlight? There was no specific
mention of moonlighting concerning tax. The second projects pay can be received as
professional fees or as a salary. Is it important to understand the Gig economy, Millennials, and
genZ?’ The gig economy deals with laissez-faire capitalism in which those companies work with
independent freelancers instead of full-time employees. Because the pandemic leads to shifting
expectations of the workforce. The work from home made people realise that hybrid or remote

work has affected social behavioural changes.
MOONLIGHTING CLAUSE

This clause in the agreement became pertinent for employers to protect their company’s interest.
They make sure employees contribute full-time energy to their current job. This clause deals
with the negative position because this has to restrict the employees from double employment
and is known as a “restrictive covenant”. Moonlighting clause can be added only with the
consent of both the employer and employee of the company. Moonlighting is very common in
the U.S.A where the tendency to work two jobs is different from India. In India, this clause
aclausesmed as a negative covenant. This negative covenant means the employee cannot engage
himself in any of the activities beyond their primary employment. This clause is enforceable in

India and can be utilised wherever it is necessary.

There are two categories under Moonlighting clause they are: 1. Term covenants 2. Post-term
covenants. Term covenant refers to the restriction of employees to work elsewhere for a certain
period which is covered by the agreement. Also, the employee owes a duty not to disclose any
confidential information to the new employee. The post-term covenant dealt with two covenants
non-compete covenants and non-solicitation covenants. These are enforceable in India under the

consideration of reasonability. There are a lot of consequences when an employee takes up two

7 “Planning to Moonlight? Try out these 6 in-demand gigs to make a quick buck’ (The Economic Times, 15 October
2022) <https:/ /economictimes.indiatimes.com/wealth/earn/6-hot-careers-to-make-a-quick-buck-
watch/videoshow /94881720.cms> accessed 10 October 2022
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responsibilities. The effectiveness and efficiency of the worker will go down when they don’t
get their leisure time. The interference of the job can collapse the whole working process. The
probability of chance of breach of confidentiality is likely to be more and can also create a conflict
of interest. There are various minor issues like a lot of deviation, lack of attentiveness, and poor
concentration. As this clause can be added with the consent of both the employer and employee

and there must not be undue influence, misrepresentation, fraud, or coercion.

The definition of workers is given under section 2(s) of the industrial dispute act, 19478 , or
section 2(zero) of the industrial relation code, 2020° which it is stated that whether the terms of
employment express or implied the employee can work under any industry for a reward. As
per the industrial employment act, of 1946 every employee will be issued a service certificate.
This act applies to IT and ITES sectors as well. This states that such an employee was employed
under the employer not only for the 8hours a day. Section 65 of the Bombay shops and
establishment act, of 1948 also prohibited this kind of employment!®. Similar to this act, in the
2016 case of Gulbahar v Presiding officer industrial tribunal, the Punjab Haryana High court
confirmed the petitioner's dismissal based on concurrent employment. In a similar
circumstance, a Delhi court supported the firing of the employee who had two jobs in 2019, in

the case of Metso paper Pvt Ltd v Mr. V Gokulakrishnan!!.

Dual employment is seen as a legitimate reason for termination of employment, even though
the Indian labour rules are quiet on this topic. A 4-day work week is now being persuaded in
India. Perhaps it’s time to take a closer look at several jobs held by a single individual, legalise
them, and give them an appropriate framework. Moonlighting might become more common in

the future since the laws need to change’?.

8 Industrial Relation Act 1947

9 Is moonlighting legal or just a new trend of fading employee commitment? (n 2)
10 Dr. Amitava Ghosh (n 4)

1 Metso paper Pot Ltd v Mr. V Gokulakrishnan [1989] ACC 524

12 Ibid
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MOONLIGHTING COMES WITH DOUBLE EDGE

Experts claim that moonlighting might be a double-edged sword for employees in India. While
working on side projects and part-time assignments while employed full-time with a company
can result in extra money and useful experience, it may also be considered a breach of contract
and lead to termination if you get detected. Moonlighting in the tech sector is a topic of much
discussion. If their contract has a single or non-complete employment clause, moonlighting may
consider employee cheating according to Das'®. However, if the employment contracts do not

have such a clause or provide relaxations, it is not considered as cheating.
MOTIVES OF MOONLIGHTING AND THEIR IMPACTS

There are several reasons to work on a second job. This would be their supplemental source of
income and increase their knowledge for various job advancements, employer do not show their
employees respect and utilise more time. Moonlighting is generally divided into four categories:
1. Blue moonlighting 2. Quarter moonlighting 3. Half moonlighting and 4. full moonlighting.
Decision-makers must consider how employees' ability to balance work and life as well as their
health and safety are impacted by moonlighting. Increased work- and non-work-related injuries
have been connected to several vocations. This is thought to be the result of increasing fatigue,
insufficient sleep, or unpredictable job schedules and working circumstances. Psychosocial
stress is exacerbated by many employments. Moonlighting is widespread in the unofficial sector
of the economy in transitioning nations. As a result, if these activities are not conducted in the
formal sector, the state is unable to enhance social security systems and the standard of public
services. Additionally, people (particularly health or education experts) have the potential to
misuse public funds in informal contexts. Human resource management practices are evolving
in addition to different aspects. There has been an upsurge in the number of people doing

several jobs in recent years.

13 ““Moonlighting comes with a double edge’! You may face legal consequences if you do this” (East Coast Daily, 25
August 2022) <https://www.eastcoastdaily.in/2022/08/25/moonlighting-comes-with-a-double-edge-you-may-
face-legal-consequences-if-you-do-this.html> accessed 10 October 2022
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The widespread occurrence of this problem is ascribed to the availability of flexible work
schedules and WFH possibilities at the majority of IT firms. Employees are more focused on
their financial security than their professional advancement at this point in the economy.
Moonlighting has an impact on employers' compliance standards since it alters employees' work
schedules. The efficiency effects of moonlighting in the management of IT sectors are a subject
of significant concern. The study also evaluated the prevalence of moonlighting in the IT

industry and the connection between employees’ jobs.
CONCLUSION

If a rule or provision is meant to bring uniformity to the industry as a whole, that fact must be
considered when determining how to punish dual employees. The privacy of an employee and
the employer's legal interests can both be safeguarded by observing these regulations.
Moonlighting may also help the organisation keep employees competent and productive by
reducing disengagement, developing new skills, and kindling passion. In addition, employees
who are side-gig may also experience it. It may also be in opposition to the intended use of
holidays, vacations, and paid time off. In addition, due to the pandemic, the workforce will
inevitably seek out compensated microwork and mini jobs as an alternate means of protecting
their incomes. Thus, if the job contracts do not include such conditions, it doesn’t amount to

cheating.
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