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Cases of False rape accusations are increasing in India at an alarming stage. It is called the failure of justice when an accused
turns innocent in the case. According to figures from the Delhi Commission for Women's 2014 report, 54% of alleged rape cases
were found to be false. This proportion may be considerably higher in 2022. 1t is none of a surprising fact that where there is a
law, misuse of such law is bound to happen. The article discusses many reasons why these fake rape allegations are levied. There
15 still ambiguity among people as to whether consensual sex is rape or not, and if not then on what grounds, that is why most
rape cases involve the matter of consensual sex being criminalized by parents. Offen, rape case is used as an act of revenge after
the breakup of a usual long relationship, this may be the reason why one in four rape cases face conviction as per the report of
NCRB. The article comes to a conclusion by identifying a crucial component—the false promise of marriage—mwhich often

determines whether a rape case will result in a conviction.
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INTRODUCTION

India has become the fifth largest economy in the world as India has overtaken the 5th rank from
the UK in 2022!. India is a nation that is strongly developing in all aspects, whether
infrastructural, economic, medical, technological, or legal. Yes, the Legal system in India is also
developing. With the regular and historic judicial pronouncements occurring nearly every
month, India is filling the lacunas of a defect that has challenged and questioned the Indian
Legal System many times in the past. Like as said, the Indian Judiciary is working hard to solve
the many disputed questions of law on most sensitive issues starting from decriminalizing
Section 3772 to criminalizing Marital Rape®. This is the change we study in Sociology, this change
is the need of the hour, this change is inevitable and the law of nature. Our Laws and Legislations
have seen numerous amendments since Independence and enactment and these regular

amendments speak of the development as we grow to build and begin as a strong nation.

Justice is the first and foremost desire of every person who seeks the help of Law. It is the
ultimate end after a great legal battle in the court. Justice is what an innocent expects and justice
is where everyone is served equality. Every law’s legitimacy is determined by the nature,
structure, and effects of the current, applicable laws by weighing the pros and drawbacks of its
intended and unintended uses. Given that any legislation may be used improperly, these
concepts are connected and complimentary to one another. The limelight example is False Rape
Cases. India, apart from positive growth, is also growing in a negative position where the
number of false rape cases and misuse of law have also grown significantly over the past few

years. 53.2% of the rape cases reported between April 2013 and July 2014, according to a study

1 “India overtakes U.K. to become fifth largest economy in the world” (The Hindu, 30 September 2022)

<https:/ /www.thehindu.com/news/national/india-overtakes-uk-to-become-fifth-largest-economy-in-the-
world /article65844906.ece> accessed 01 October 2022

2 Indian Penal Code 1860, s 377

3 ‘Marital Rape Recognised: What SC Said About Abortion Rights, Why It Deemed MTP Act Violative of Article
14" (News18, 29 September 2022) <https://www.news18.com/news/explainers/marital-rape-recognised-what-
sc-said-about-abortion-rights-why-it-deemed-mtp-act-violative-of-article-14-6065083.html> accessed 01 October
2022
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submitted in 2014 by the Delhi Commission for Women#, turned out to be false. The National
Crime Records Bureau in 20215, reports that there were 38,947 rape cases reported in India
overall. Women claimed it was rape on a false promise of marriage in 10,068 cases, or nearly a
quarter, of all reported cases®. In a report prepared by Rukmini Srinivasan’, she studied around
460 cases that were filed in Delhi District Courts and found that 109 cases were found to be filed
because of the false promise of marriage and around 150 rape cases were filed because of
consensual sex being charged as extramarital relations. Therefore about 75 % of cases that were

pending in the court related to Consensual Sex.
LEGISLATION’S OVERVIEW ON WHAT AMOUNTS TO RAPE

It is clear from a thorough analysis of the data and reports” conclusions that people frequently
erroneously define what constitutes rape and what is consensual sex? A legal concern over
whether or not consenting sex is also considered rape is being raised as a result of this
misconception. To address this legal question, it is necessary to first provide a concise definition
of what constitutes rape. Rape is designated as a non-bailable offense® under Section 375 of the
Indian Penal Code, 1860°. The section reads as “a man is said to commit rape”. The first line
clearly shows that the makers of the statute have intended to keep such an act as a gender-
specific act that is committed only against women. The section also provides certain

circumstances under which the act of man would amount to rape.

e If the man commits the act against the will of the woman, that would be considered rape.

e If it is done without her consent, it would be rape.

4753.2 per cent rape cases filed between April 2013-July 2014 false” (India Today, 29 December 2014)

<https:/ /www.indiatoday.in/india/north/story/false-rape-cases-in-delhi-delhi-commission-of-women-233222-
2014-12-29> accessed 01 October 2022

5‘Crimes in India’ (2021) 1 <https://ncrb.gov.in/sites/default/files /CI1-2021/CII_2021Volume %201.pdf>
accessed 01 October 2022

¢ Wahid Bhat, ‘False rape cases in India; 8 times when women falsely accused me’ (Ground Report, 28 April 2022)
<https:/ / groundreport.in/false-rape-cases-in-india-8-times-when-women-falsely-accused-men/ > accessed 01
October 2022

7 Rukmini S., “The many shades of Rape cases in Delhi’ (The Hindu, 24 July 2014)

<https:/ /www.thehindu.com/data/The-many-shades-of-rape-cases-in-Delhi/ article60437026.ece> accessed 01
October 2022

8 Code of Criminal Procedure 1973, s 2(a)

9 Indian Penal Code 1860, s 375
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e Ifitis committed with her consent but her consent is been obtained by putting her in fear
of death or of hurt, it would again be considered rape.

o If the act is committed with her consent when the man knows that he is not her husband
and that her consent is given because she believes that he is another man to whom she is
or believes herself to be lawfully married, will also be concluded as rape.

e If the act is committed with her consent when the consent is given by the woman in a
state of unsoundness of mind or intoxication or the man administers any stupefying or
unwholesome substance due to which she becomes unable to understand the nature and
consequences of that to which she gave her consent, it would be rape.

e When such an act is committed with or without her consent but the woman is under the
age of eighteen and it would also amount to rape.

e When the woman is unable to communicate consent and a woman commits the act

against her, it would also amount to rape.

Any such act defined in Section 375 of the Indian Penal Code, 1860'° committed by a man is
therefore considered to constitute rape, and the offender is subject to punishment under the
following section 376 of the Indian Penal Code, 1860'!. The section sentences such a man to a

rigorous ten years in jail, with the possibility of a life sentence, as well as a fine.
DEFINING CONSENSUAL SEX

Understanding what constitutes consensual sex would be the next step after reviewing all the
conditions and aspects linked to rape. Consensual sex is the amalgamation of two terms. The
latter term is typically used to refer to a sexual encounter between two living creatures. The first
definition implies an action taken with the other’s informed permission. The concept of rape in
Section 375 of the Indian Penal Code, 1860 does not apply to consensual intercourse, nor is it

one. Thus Consensual Sex can be said to be an act that happens only with Voluntary and free

10 Jbid
11 Indian Penal Code 1860, s 376

796



JUS CORPUS LAW JOURNAL, VOL. 3, ISSUE 1, SEPTEMBER — NOVEMBER 2022

consent!?. Here, the word consent is given additional weight. It is true to say that when there is

consent, there is no crime.
ROLE AND IMPORTANCE OF CONSENT

As the whole term, consensual sex is based on and surrounds only one term i.e., consent. It is
only without it, a sexual intercourse falls within the definition of rape. The term is more legal
rather than literal. Section 90 of the Indian Penal Code, 1860 does not clearly define what
consent is, rather it explains what not consent is. The section speaks that if someone gives their
consent out of fear of harm or due to a misperception of the truth, and the person performing
the act knows or has reason to think that the consent was provided as a result of that fear or
misperception, the consent is not valid or if the consent is provided by someone who, due to
insanity or alcoholism, is incapable of understanding the nature and consequences of the thing
to which he offers his permission or unless the context indicates that if the consent is made by a

person who is under the age of twelve, it would again not be valid consent.

Therefore it would mean that valid consent would be when the person giving such consent is in
his/her senses, is capable of consenting, is free from any misconception of fact or fear, and is
giving such consent according to his/her will as he/she desires. And thus, in consensual sex, it

must be proved that both partners have the same terms as each other.
FALSE RAPE CASES

As discussed earlier that consensual sex is mostly fabricated as rape by parents or by a woman
due to heartbreak, anger, or malafide motive. Platt Thompson & Buescher!# highlights seven
reasons behind false rape accusations. One of the major reasons is money. As discussed earlier
that where there is a law, misuse of such law is surely guaranteed. Women often implicate false

rape accusations in want of money. The same could be seen in Sejal Sharma v State of Haryana,

12 “Sexual Consent’ (Planned Parenthood) <https://www.plannedparenthood.org/learn/relationships/sexual-
consent> accessed 01 October 2022

13 Indian Penal Code 1860, s 90

14 Platt Thompson & Buescher, ‘7 Reasons Behind False Rape Accusations” (Platt Thompson & Buescher Attorneys at
Law) <https:/ /www.seattlecriminallawyerhelp.com/blog /2016 /08 /7-reasons-behind-false-rape-accusations />
accessed 01 October 2022
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where the petitioners threatened to accuse the accused of fictitious rape if he would not pay
them Rs. 20 lakh. In this instance, the petitioners are accused of recording footage of the accused
with a girl and using it as a form of blackmail. Following a judicial inquiry, it was discovered
that the petitioners were operating a racket and routinely threatening and extorting individuals
by accusing them of fake rape. The court in this case clearly stated that “it is becoming a very
difficult job, nowadays for the courts to differentiate the genuine rape cases from the false ones.”
Many false rape cases are instituted in fit to obtain revenge from the alleged persons. The origin
of revenge may be any past personal conflict or want of fame. Moreover, Tanya Trivedi, a
journalist in her blog highlights that most Consensual acts turn to rape after a breakup, and thus

more fake rape cases are filed as a result!®.

Kiranmayee Nayak, Chief of Chhattisgarh’s Women’s Commission'®, in an interview, remarked
that “If a married man tempts a girl into an affair, she has to know if he's telling the truth and
whether or not he'll keep them alive. If that's not the case, they both go to the police, generally
the ladies.” She further said, “In the majority of cases, girls had a live-in arrangement and a
consenting relationship before filing an FIR (First Information Report) for rape following
separation.” Justice Pratibha Rani in one of the cases also observed that “Women Term

Consensual Acts as Rape after Break-Up”1”.

Another reason is the shame factor observed by Platt Thompson & Buescher, under which
parents do not support relationships of a girl on their own and treat consensual sex as rape to
file a case. Delhi District Courts, in 2013 have seen 174 cases where parents have criminalized
consensual sex in fit for shame. So, due to these ransom reasons, the misuse of the law can be
said to be the main cause for rising in fall rape cases, as the statistics show. As per the report of

NCRB, it could be concluded that 74 % of all rape cases filed in India are fake In 2021 itself, Delhi

15 Tanya Trivedi, ‘74% of all rape cases filed in India are fake” (TFIPOST, 04 March 2022)

<https:/ /tfipost.com /2022 /03 /74-of-all-rape-cases-filed-in-india-are-fake /> accessed 01 October 2022

16 Anurag Dwary & Divyanshu Dutta Roy, ‘Most Rape Complaints Filed After Break-Up, Says Women's Body
Chief” (NDTV, 12 December 2020) <https://www.ndtv.com/india-news/most-rape-complaints-filed-after-break-
up-says-womans-body-chief-2337672> accessed 01 October 2022

17“Women Term Consensual Acts As Rape After Break-Up: Delhi High Court’ (NDTV, 27 July 2017)

<https:/ /www.ndtv.com/india-news/women-term-consensual-acts-as-rape-after-break-up-delhi-high-court-
1730100> accessed 01 October 2022
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High Court, Justice Subromonium Prasad observed in again a false rape case and expressed his
worry over the ‘alarming increase” of false rape cases. He further added that “such cases are
registered only to arm-twist the accused and make them succumb to the demands of the
complainant”.’® It was also found by the Retired Justice of the Supreme Court B.N. Srikrishna,
whom he spoke about the low conviction rate in rape cases and said, “There is no doubt that
rape laws are being misused in the country.” He also advocated that the name of the accused be

kept anonymous™®.
JUDICIAL PRONOUNCEMENTS ON THE PRETEXT

A further phase in the fact-finding process will be the consideration of significant rulings
rendered by various Supreme Court judges regarding the pretext, the issue of whether or not
consensual sex constitutes rape, and how it is handled by legal opinion. The Supreme Court has
run across situations when cases involving consenting intercourse that was submitted as a rape
case. Through a number of these decisions and decrees, the Supreme Court has resolved the
required legal ambiguity by adding an important condition, which is covered in more detail

later.
Uday v State of Karnataka?°

The Supreme Court in this case held, “that there is no strait jacket formula for determining
whether consent given by the prosecutrix to sexual intercourse is voluntary, or whether it is
given under a misconception of fact. In the ultimate analysis, the tests laid down by the Courts
provide at best guidance to the judicial mind while considering a question of consent, but the
Court must, in each case, consider the evidence before it and the surrounding circumstances,
before concluding, because each case has its peculiar facts which may have a bearing on the

question whether the consent was voluntary, or was given under a misconception of fact.” The

18 Soibam Rockey Singh, ‘Delhi High Court expressed worry over ‘alarming increasing’ of false rape cases’ (The
Hindu, 22 August 2022) <https://www.thehindu.com/news/national/delhi-high-court-expresses-worry-over-
alarming-increase-of-false-rape-cases/ article36042093.ece> accessed 01 October 2022

19 Sonam Saigal, ‘Rape laws are being misused today: B.N. Srikrishna’ (The Hindu, 23 April 2022)

<https:/ /www.thehindu.com/news/ cities/ mumbai/rape-laws-are-being-misused-today-bn-
srikrishna/article65348974.ece> accessed 01 October 2022

20 Uday v State of Karnataka [2003] AIR 1639 (SC)
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girl, in this case, had known the accused since childhood, they both had a long relationship and
she thus, even knew that they both belong to different castes and which could act as a barrier
between them, and with proper intelligence, she knew the consequences of giving her consent
and never resisted and always gave assent to physical relations. Thus it was held that when the

consent is voluntary then consensual sex cannot be termed as rape.
Deelip Singh v State of Bihar?!

The Supreme Court in this case defined that Consent may be expressed or implied, coerced or
misguided, obtained willingly or through deceit. Consent is an act of reason, accompanied by
deliberation, the mind weighing, as in a balance, the good and evil on each side”. Supreme Court
even made it clear that there is a clear distinction between rape and consensual sex and in a case
like this, the court must very carefully examine whether the accused had wanted to marry the
victim, or had mala fide motives, and had made a false promise to this effect only to satisfy his
lust, as the latter falls within the ambit of cheating or deception. In this case, the girl and boy
were neighbors and had been in a very long love relationship. The girl has taken the conscious
decision after application of mind every single time and consented to physical relationships both
before and after pregnancy. But the father of the girl was not ready for their marriage and

therefore he implicated a false rape case against the boy.
Deepak Gulati v State of Haryana??

In this case, Prosecutrix aged 19 years, gave her consent instead of the promise made by the
accused of marrying her and willingly submitted to sexual acts with the accused despite being
capable of fully understanding the significance and morality associated with such acts and being
conscious that marriage may not take place for various factors. Supreme Court, therefore, held,
though there was no evidence showing that the accused never intended to marry her, merely
because the accused could not keep his promise on account of unavoidable circumstances, the

prosecutrix cannot be said to have given her consent under the misconception of fact arising

21 Deelip Singh v State of Bihar [2005] AIR 203 (SC)
22 Deepak Gulati v State of Haryana [2013] SCC OnLine 477
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from any false promise of marriage and hence accused cannot be convicted for committing rape.
Supreme Court further held that “there is a clear distinction between rape and consensual sex
and in a case like this, the court must very carefully examine whether the accused had wanted
to marry the victim, or had mala fide motives, and had made a false promise to this effect only
to satisty his lust, as the latter falls within the ambit of cheating or deception. There is a

distinction between the mere breach of a promise, and not fulfilling a false promise”.
FALSE PROMISE OF MARRIAGE AS AN INGREDIENT: CONCLUSION

In the most of Supreme Court’s landmark rulings it was found that every single time and in
every single case, Court went on to find whether the man had made a promise of marriage to
the woman and whether the consent so given by the woman was under such misconception of
fact or whether this false promise of marriage turned out to be false. In the plethora of similar
judgments, Supreme Courts concluded and considered this Promise of marriage as an essential
ingredient in every case where consensual sex is fabricated as a rape case. Yet there is another
side of the coin, there are cases, where the Supreme Court has convicted the accused as it was
found that the man, made a false promise of marriage. The court further held where the promise
of marriage is fraudulent from the beginning then the consent given under such circumstances
would amount to rape as if such a promise wasn’t been made by the boy, the girl would have
never given her consent. But in the case of Deepak Gulati v State of Haryana, the Supreme
Court observed that where due to happening of circumstances, the boy becomes unable to fulfill
the promise of marriage, then it would not amount to rape as he did not have any malafide
intention since the beginning. In Deepak Gulati’s case, the boy wanted to marry the girl but
being in police custody he wasn’t able to marry and the father of the girl took the wrong
advantage of the situation and instituted a rape case against him. And in Pradeep Kumar v State
of Bihar?, The Supreme Court decided that if the accused's promise is true and was not made
with the express purpose of luring the prosecutrix into engaging in sexual activity, the act(s)
would not constitute rape. The sole exception to this rule is where the prosecutrix gives in to the

accused's passion while misled into believing that the accused is going to marry her; in this case,

2 Pradeep Kumar v State of Bihar [2007] SCC OnLine 1021
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the fraudulent conduct cannot be deemed to have been consented to as far as the accused's crime
is concerned. Still, there are circumstances where the Supreme Court upheld its false promise of
marriage ingredient, like in the case of State of Uttar Pradesh v Naushad?*, the Supreme Court
upheld the decision of Sessions Court in awarding Life imprisonment to the accused as he made
a promise to marry in front of panchayat and asked two days for preparation of same but eloped
from the situation. Authors, Sudhanshu Chaudhari and Amit Pai in their article have also given
a concluding remark that Rape and consenting sex may be distinguished from one another
rather clearly. In these situations, the court must carefully consider whether the complainant
truly wants to marry the victim or whether he had ulterior reasons and made a false promise to
this effect merely to gratify his libido, the latter of which is considered cheating or fraud. There
is also a distinction between mere breach of a promise and not fulfilling a false promise?’, as we

have analyzed in previously discussed Supreme Court cases.

Thus, for any consensual sex to be called a rape case, it is necessary to investigate whether the

consent of the woman here obtained was either due to any False promise of marriage or not.

24 State of Uttar Pradesh v Naushad [2018] 5 ALLL]J 10

%5 Sudhanshu Chaudhari & Amit Pai, ‘Rape or No Rape - That is the Question : An Analysis of Consent on the
Basis of a Promise to Marry” (SCC Online, 25 March 2022)

<https:/ /www.scconline.com/blog/post/2022/03/25/rape-or-no-rape/ > accessed 01 October 2022
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