Ry Jus Corpus Law Journal

Open Access Law Journal — Copyright © 2022 — ISSN 2582-7820
Editor-in-Chief — Prof. (Dr.) Rhishikesh Dave; Publisher — Ayush Pandey

This is an Open Access article distributed under the terms of the Creative Commons Attribution-
Non-Commercial-Share Alike 4.0 International (CC-BY-NC-SA 4.0) License, which permits
unrestricted non-commercial use, distribution, and reproduction in any medium provided the
original work is propetly cited.

Election freebie culture: will it plunge India into obscurity?

Sai Shriya Potla®

‘Pendekanti Law College, Hyderabad, India

Received 17 September 2022; Awepted 25 September 2022; Published 03 October 2022

At the inauguration of the Bundelkhand Express in Uttar Pradesh, Prime Minister Narendra Modi addressed the culture of
election freebies. This sparked a huge political debate over election freebies and spotlighted the issue of election freebies. The following
article discusses in detail, the election freebie culture and the adverse impact of election freebies on the exchequer of the state. It
covers how it wonld create a financial burden on the state if this issue is not controlled. 1t further elaborates on the idea that these
poll promises will affect free and fair elections. The article also discusses the reasons why some people favor freebies. It also takes
into account the opinion of the Hon'ble Supreme Court and the Election Commission of India which highlights the perilons nature
of election freebies.
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INTRODUCTION

Elections in democracies play a significant role in changing the fate of the nation. People exercise
their power to choose their representatives. Political parties present their policies during election
campaigns and influence voters to support their party. Freebies are offered as a part of political
campaigns to lure voters. Freebies are promises made by political parties on they will provide
the public for free if they win the election. Political parties offer free gas, electricity, scooters,

bicycles, laptops with the internet, free bus tickets, phones, and even a mixer grinder. Election
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freebies date back to Tamil Nadu. ]. Jayalalitha, the late chief minister of Tamil Nadu, had made
promises of free saris, pressure cookers, washing machines, televisions, and other items in the
1991 general elections!. Since then election freebie culture has gained significance in Indian

politics. However, various viewpoints exist on the legality of the freebie culture.
ELECTION FREEBIES: BOON OR BANE?

There is a huge debate on whether the freebies are beneficial or not. Many political parties came
out in favor of the freebies, claiming that they are an essential component of welfare programs.
Many individuals believe that freebies raise people's standards of life and strive toward the well-
being of society. A few arguments supporting freebies include Freebies are regarded as free
services intended to provide a better livelihood. They are considered to be a part of welfare
activities. The main motive behind offering election freebies is to fulfill the Directive Principles
of State Policy (DPSPs) by securing social and economic justice and minimizing inequalities in

income, status, facilities, and opportunities as mentioned under article 38 of the constitution?.

Freebies and other subsidies promote the interests of economically and financially backward
sections of society. Article 463 of the constitution mentions the promotion and protection of the
economic and educational interests of weaker sections of society and article 474 mentions
improving the standard of living of people. Freebies and other welfare programs increase public
trust in the government. The promises made during election campaigns boost the percentage of
voters. However, Freebies have a negative impact on society. Economists and senior bureaucrats
have expressed their concern over the issue and cautioned the government over election

freebies. Following are a few reasons why freebies undermine society.
FREEBIE CULTURE AND ECONOMIC BURDEN

India is one of the fastest-growing economies in the world. As per provisional estimates released

by the National Statistical Office (NSO), the Indian economy in 2021-22 has witnessed an

! Darpan Singh, “What are freebies? Why are Centre and AAP sparring over them?’ (India Today, 11 August 2022)
<https:/ /www.indiatoday.in/news-analysis/story/ what-are-freebies-centre-aap-sparring-over-them -1986770-
2022-08-11> accessed 13 September 2022

2 Constitution of India, art 38

3 Constitution of India, art 46

4 Constitution of India, art 47
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increase in real GDP of 8.7%, 1.5 percent higher than the real GDP of 2019-20, making India the
fifth largest economy®. According to the UK's Centre for Economics and Business Research
(CEBR), the Indian economy would overtake Japan to rank third in the world by the year 2031¢.
But irrational freebies and tax exemptions place a heavy financial load on the state’s exchequer
and hinder the nation's economic expansion. The fiscal deficit of states is widened through
irrational freebies. The Government takes on debt and diverts funds from other official tasks, in
order to fulfill freebies and subsidies, which creates a debt spiral that goes on forever. Since the
culture of freebies is a quick way for politicians to win the public's support, all political parties

want to keep it going.

The financial conditions of a few states in India are turning worse. The financial conditions of
these states deteriorated because of irrational freebies and unsustainable welfare schemes. As
Covid-19 arrived, the situation grew direr. Punjab has outstanding debt of 2.82 lakh crores in
past five years. Aam Aadmi Party (AAM) announced to distribute of 300 units of free electricity
every month and giving Rs 1000 to every woman every month. Experts estimated that this
would cost the government twenty thousand crores annually. All of this is taking place when
the debt-to-GSDP ratio reaches 53%, in Punjab in 2021-2022. YS Jagan Mohan Reddy, the chief
minister of Andhra Pradesh, claims that his government spent Rs. 1.62 lakh crore on various
freebie programs, despite having a huge debt of Rs.3.37 lakh crores. The ruling party in Uttar
Pradesh, Bharatiya Janata Party (BJP) has announced the distribution of free LPG gas cylinders
to every household. Wherein the state already has a debt of 39%. West Bengal government also
has a 39% of debt-to-GSDP ratio as a result of unsustainable welfare programs the government.
Tamil Nadu government has a debt of Rs 6,50,000 crore and the debt-to-GSDP ratio is excepted
to be 26.24% in 2023-247. A Fiscal Responsibility and Budget Management (FRBM) panel has

5 ‘Ministry of Finance, Real GDP growth in 2021-22 stands at 8.7 per cent, 1.5 per cent higher than the real GDP of
2019-20" (Government of India, 1 August 2022)

<https:/ /pib.gov.in/PressReleaselframePage.aspx?PRID=1847122#:> accessed 14 September 2022

¢ IBEF, ‘India to become 3rd largest economy in 2031, says CEBR’ (IBEF, 27 December 2021)

<https:/ /www.ibef.org/news/india-to-become-3rd-largest-economy-in-2031-says-cebr> accessed 14 September
2022

7 ‘Freebies may lead to financial crisis like in Sri Lanka and Greece, top officers flag concerns with Prime Minister
Modi’ (Oplndia, 4 April 2022) <https://www.opindia.com/2022/04/freebies-populist-policies-harm-economy-
bureaucrats-warn-prime-minister/> accessed 16 September 2022
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recommended a debt-to-GDP ratio of 38.7% for the central government and 20% for the state
governments®. But many states have exceeded this limit. And many states like Telangana,
Rajasthan, Chhattisgarh, etc., may face worse financial conditions if the present situation is not
regulated. The Sri Lankan government initiated deep tax cuts and supplied a variety of free
items and services to meet the 2019 election promises. This is seen as one of the factors
contributing to the decline of the economy in Sri Lanka. Controlling this issue is necessary to

prevent it from developing similarly in India.
VIOLATION OF THE PRINCIPLE OF FREE AND FAIR ELECTIONS

Free and fair election is the principal feature of a democracy. A free and fair election expresses
the will of the people by choosing the representative of their choice. The primary feature of a
free and fair election is that everyone has the right to cast their vote for the candidate or party
of their choice without intimidation or fear. Freebies announced by politicians prior to the
elections have a tendency to influence voters’ opinions. This indirect influence affects the idea
of free and fair elections. Some considered this practice as bribing the public for their votes in
exchange for benefits. In 2013 the Hon’ble Supreme Court provides an answer to the question

of whether providing a freebie is regarded as a bribe or not.
S. Subramaniam Balaji v Government of Tamil Nadu

S Subramaniam Balaji resident of Tamil Nadu’ filed a case against Dravida Munnetra Kazhagam
(DMK for spending the state's exchequer on the distribution of color televisions after winning
the 2006 assembly elections. He also contended that the distribution of freebies is illegal and
amounts to bribery under section 123 of The Representation of People Act!®. The bench of Justice
P. Sathasivam and Justice Ranjan Gogoi stated that promises made in the election manifesto
cannot be declared a corrupt practice and it has been decided that freebies come under the realm
of fulfilling the Directive Principles of State Policy thereby falling within the scope of public

purpose. Supreme Court further held that “Although the law is obvious that the promises in the

8 ‘FRBM panel recommends new set of targets’ (lasparliament, 14 April 2017)

<https:/ /www.iasparliament.com/article/frbm-panel-recommends-new-set-of-targets#> accessed 16 September
2022

9 S Subramaniam Balaji v Government of Tamil Nadu (2013) 9 SCC

10 Representation of the People Act 1951, s 123
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election manifesto cannot be construed as ‘corrupt practice’ under Section 123 of RP Act, the
reality cannot be ruled out that distribution of freebies of any kind, undoubtedly, influences all
people. It shakes the root of free and fair elections to a large degree. The Election Commission
through its counsel also conveyed the same feeling both in the affidavit and in the argument
that the promise of such freebies at government cost disturbs the level playing field and vitiates
the electoral process and thereby expressed willingness to implement any directions or decision
of this Court in this regard”. The Supreme court has directed the Election Commission to frame
guidelines for the Election Manifesto in consultation with all the recognized political parties
while framing guidelines for the general conduct of the candidates, meetings, processions,

polling day, party in power, etc.
GUIDELINES ON ELECTION MANIFESTO

The Election Commission in 2014 made guidelines for the election manifesto as directed by the
Hon’ble Supreme Court in the case of “S Subramaniam Balaji vs Government of Tamil Nadu”.

The Election Commission essentially stated:

e The election manifesto shall not contain anything repugnant to the ideals and principles
enshrined in the Constitution, further that it shall be consistent with the letter and spirit
of other provisions of the Model Code of Conduct.

e The Directive Principles of State Policy enshrined in the Constitution enjoin the State to
frame various welfare measures for the citizens and therefore there can be no objection
to the promise of such welfare measures in election manifestos. However, political parties
should; avoid making those promises which are likely to vitiate the purity of the election
process or exert undue influence on the voters in exercising their franchise.

e In the interest of transparency, level playing field, and credibility of promises, it is
expected that manifestos also reflect the rationale for the promises and broadly indicate
the ways and means to meet the financial requirements for it. The Trust of voters should

be sought only on those promises which are possible to be fulfilled™.

11 Election Commission of India, ‘Instructions to political parties on manifestos’ (ECI, 24 April 2015)
<https:/ /www.elections.tn.gov.in/Reports/Guidelines_on_Election_Manifestos.> accessed 15 September 2022
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In 2019 The Election Commission of India issued the Model Code of Conduct (MCC) a set of
guidelines to govern political parties and candidates before elections. Even after guidelines are
created, irrational freebies continue to exist in the electoral process. The Election Commission of

India needs more powers to ensure its guidelines are implemented.
INTERVENTION OF THE SUPREME COURT IN 2022

Ashwini Kumar Upadhyay, lawyer, and former BJP Delhi spokesperson filed a Public Interest
Litigation (PIL) in the Supreme Court seeking directions to the Election Commission of India to
ban freebies and de-recognize political parties offering irrational freebies during election
campaigns. He also contended that these promises affect the principle of Free and Fair Elections.
The Supreme Court stated irrational freebies as a “serious” issue and may push the states toward
imminent bankruptcy. A bench comprising Justice Ramana, Justice CT Ravikumar, and Justice
Hima Kohli has observed that freebies and social welfare schemes are two different things.
“Freebies and social welfare schemes are different... Economy losing money and the welfare of
people, both have to be balanced and that is why this debate."!2. But the Court took a stand that

political parties cannot be de-recognized over freebies.

The Apex Court suggested that an expert panel of various stakeholders including the Election
Commission of India, Reserve Bank of India, NITI Aayog, Law Commission, and members of
ruling and opposition parties should be formed and provide their opinion on this issue.
However, the Election Commission of India refuses to become a part of the expert panel stating
that it would be inappropriate for a constitutional body to join the expert panel. The Supreme
Court refers the petition to a three-member bench citing the complexity of the issue. The

judgment on this issue is yet to be delivered by the Apex Court.

12 'Freebies and Welfare Schemes are Different Things': Top Quotes from SC as it Hears PIL on Regulating
Election Sops” (News18, 12 August 2022) <https:/ /www.news18.com/news/politics/which-political-party-will-
debate-freebies-scs-top-quotes-as-it-hears-pil-on-regulating-election-sops-5680609.html> accessed 15 September
2022
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STAND OF POLITICAL PARTIES OVER FREEBIES

Prime Minister Narendra Modi in the inauguration of Bundelkhand Express in Uttar Pradesh
stated that “revri culture” is very dangerous to the economy’® and would lead India towards
darkness. The Centre claimed that irrational freebies will increase the burden on taxpayers and
would become a hurdle for India on its way to turning self-reliant. On the other hand, Aam
Aadmi Party (AAM) opposes the idea of the centre. Kejriwal lead AAM believes offering freebies
is an essential feature of socialist and welfare mandates. AAM also filed a counter affidavit
against the petition filed by Ashwini Kumar Upadhyay over the ban on freebies. The party said
that poll promises are part of freedom of speech under article 19(1)(a) of the constitution!. The
Congress party, Dravida Munnetra Kazhagam (DMK), and Yuvajana Shramika Rythu Congress

Party (YSRCP) have a similar stand on freebies being part of welfare schemes.
RATIONAL ANALYSIS OF ELECTION FREEBIES

Freebies can be viewed as a part of welfare activity because they benefit the economically
backward and minority sections of society. But unsustainable election freebies have a negative
impact on the nation's economic prosperity. Election freebies are supposed to be given primarily
for the benefit of the people, but in the long term, they tend to hurt that same public. Failure of
these undiscussed welfare assistance programs could cause financial crises in various states of
the country, which would increase people's tax burdens. NK Singh chairperson of the fifteenth
finance commission stated that freebies are a quick passport to fiscal disaster’. All political
parties continue to offer irrational freebies while being aware of their negative repercussions

since it is a simple method to attract the electorate and gain more votes.

Everyone is aware of the fact that freebies are given out of tax money paid by taxpayers rather
than the personal income of politicians. The government can spend the same funds on serious

matters like health and education that will be useful in the future. If the government starts

13“PM Modi says ‘revri culture’ of freebies for votes is “very dangerous”” (The Hindu, 16 September 2022)
<https:/ /www.thehindu.com/news/national / pm-modi-inaugurates-bundelkhand-expressway-in-
up/article65646885.ece> accessed 15 September 2022

14 Aneesha Mathur, ‘Poll promises part of free speech: AAP in SC in freebies case’ (Indiatoday, 16 August 2022)
<https:/ /www.indiatoday.in/law /story/aap-files-affidavit-sc-freebies-case-poll-promises-part-of-free-speech-
1988638-2022-08-16> accessed 14 September 2022

15 FRBM panel (n 8)
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providing everything for free, people tend to become idle, stop working and stop contributing
to the country’s GDP, believing that everything they need should be provided by the
government. Freebies are supposedly given out to improve the living standards of the people in
society. But freebies like colour television, i-phones, laptops with the internet, etc., do not serve
the purpose. In fact, the maintenance of these items requires a lot of care, and the repair of these

products is costly.
CONCLUSION

It is very crucial to manage election freebies to maintain economic prosperity and safeguard the
financial conditions of our nation. The guidelines regarding the poll promises must be made by
the election commission. The Election Commission should a distinction between subsidies and
election freebies and what should all be included in the election freebies list, as well as what
should not. It is necessary to grant the election commission as a constitutional body, the power
to enforce its guidelines. In 2004, the commission delivered the Center 22 proposals for electoral
reforms, including the power to de-register political parties. The panel then submitted a
proposal to the Union law ministry in 2016 to change the regulations and make it possible to de-
register a political party for egregious electoral violation'®. The central government has not taken
this matter seriously. And a committee must be established to look after expenditure and ensure
that the centre and the states comply with the limit set by the Fiscal Responsibility and Budget
Management (FRBM).

Political parties should raise the standard of living for people, instead of providing freebies that
offer no assistance at all. Government should offer freebies only when there is additional
revenue. When providing freebies, the government should remember that Greece, a developed
nation, experienced a severe financial crisis due to tax evasion. Freebies are only publicly
disclosed during elections, but many political parties unofficially bribe voters and provide them
with alcohol and money to persuade them to support their candidates. During the 2019 Lok

Sabha elections Drugs, alcohol, and precious metals like gold and silver worth Rs 3,456.22 crore

16 Darpan Singh (n 1)
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were seized in India'”. In order to guarantee free and fair elections in India, this practice needs
to be regulated. Promoting political awareness among the citizens is essential so that they will
be aware of the fundamental differences between freebies and good governance. Voters should
cast their votes in accordance with the policies, not the freebies that are being offered.

Ultimately, only the people themselves can bring change.

17 Mukesh Rawat, ‘Seizure worth Rs 34,56,22,00,000 during 2019 LS polls: How drugs, cash, gold & booze kept netas busy’
(IndiaToday, 16 April 2019) <https://www.indiatoday.in/elections/lok-sabha-2019/story/campaign-cash-drugs-alcohol-gold-
seizures-election-commission-updates-1501954-2019-04-16> accessed 17 September 2022
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