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“POCSO act is the act to protect children from offences of sexual assanlt, sexual harassment, and pornography and provide for
the establishment of special conrts for trial of such offences and matters connected therewith and incidental thereto”. It is praised
that the Protection of Children from Sexnal Assanlts (POCSO) Act, 2012 acknowledges the rights of children who are at risk
of sexual offences. The 2012 Act was passed to protect children’s safety and security during a rise in the number of sexual offences
perpetrated against them. 1t did this by establishing judicial entities to uphold their rights and by developing an efficient system for
doing so. 1o safegnard children from sexual abuse and to provide a child-friendly legal system to handle such instances. To provide
a comprehensive law on various sexual offences, to give stringent punishment for enlisted sexual offences, a child-friendly system
Jor trial, to provide every child with the “right to get informed” about the case in which they are involved, to provide every child
“right to be heard”. The ‘Protection of Children from sexual offences act, 2012° through this act the judiciary can now take strict

actions and more effectively punished the victims of the child offence.
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INTRODUCTION

“Childhood should be carefree, playing in the sun; not living a nightmare in the darkness of the soul.l”
As per the 2011 All India Census, 39% of the population residing in India are children? but many
of these children are susceptible to Child Sexual Abuse (CSA)3. The Rate of Crime against
children across the nation increased from 21.1% in 2015 to 28.9% in 2017 as reported by National
Crime Records Bureau (NCRB)*. The period of childhood is the foundational period which is
ought to be safe, secure, and jovial but for some children, the reality of childhood is altogether
different. The protection of children from sexual Offences (POCSO) act, 2012 is an act to protect
children from sexual offences. This act was amended in the year of 2019, for the enhancement of

punishments for many offences to punish the victims to ensure safety, and security and to secure

the childhood of the children.

It is defined as “An Act to protect children from offences of sexual assault, sexual harassment, and
pornography and provide for the establishment of Special Courts for the trial of such offences and matters
connected therewith or incidental thereto.”® “It was passed in 2012 under the Ministry of Women
and child development”. POCSO act and its related laws were enacted with the purpose of
protecting children from sexual offences and introducing child-friendly judicial mechanisms for
dealing with such sexual offences.® World Vision India surveyed in 2017, one in every two

children is a victim of sexual abuse in India.

Minor:

I Dave Plezer, A CHILD CALLED “IT” (Simon & Schuster 1995) 98

2 Government of India, ‘Annual Report 2020-2021" (Ministry of Women and Child Development, 2021)

<https:/ /wed.nic.in/annual-report> accessed 25 August 2022

3 Government of India, ‘Crimes in India” (National Crime Records Bureau) <https://ncrb.govin/en/crime-in-india>
accessed 25 August 2022

4+ NCRB defines Rate of Crime against Children as “number of crimes registered against children per 1,00,000
population of children”

5 Protection of Children from Sexual Assaults Act 2012

6 Ibid
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“POCSO is an Act for the protection of children below 18 years of age from sexual abuse and exploitation.
It is not customary law specific but the act aims to protect children below the age of 18 years from sexual

abuse””.

In the case of Mahammad Ali Akbar v State of Karnataka® court held that “Once a victim crosses
the age of 18, the rigour of Section 33(5) of the Act is diluted because the child-victim is not called
for repeated cross-examination or re-examination. On the child attaining 18 years of age, the
rigour under Section 33(5) of the Act gets diluted and sequentially, will not become a bar for
seeking further cross-examination of the victim under Section 311 of the CrPC.” Obtaining the
date of birth certificate from the school, the birth certificate provided by a corporation, a
municipal authority, or a panchayat will help you establish the child’s age. The ossification test
or any other modern medical age determination test must also be used to determine the age.
The committee or board may order the administration of this age determination test; it must be

finished within fifteen days of the date of the order.
Child Sexual Abuse:

Child sexual abuse is an activity in which the involvement of a child in sexual activity that they
do not fully understand, is illegal or breaches societal norms, or to which the consenter is unable
to offer informed consent. Both touch and non-contact sexual behaviours are covered. Sexual

assault, harassment, and the use of a kid for pornographic reasons all fall under the category of

child sexual abuse (POCSO Act 2012).
POCSO ACT, 2012

The Protection of Children from Sexual Offence (POCSO) Act, 2012, is the legislation that deals

with sexual offences committed against people who are under 18 years old. The statute defines

7TNN, ‘Pocso provisions applicable to all minors, says Delhi HC’ (Times of India, 8 July 2022)

<https:/ /timesofindia.indiatimes.com/city / delhi/pocso-provisions-applicable-to-all-minors-says-
hc/articleshow /92733282.cms#:~:text=%E2 %80 %9CPocso % 20is % 20an % 20Act % 20for,sexual % 20abuse %2C % E2 %
80%9D %20it%20added> accessed 25 August 2022

8 Mustafa Plumber, ‘POCSO Act | Bar U/S 33(5) To Recall Minor Victim Not Applicable After Her Attaining
Majority: Karnataka High Court’ (Live Law, 11 June 2022) <https:/ /www.livelaw.in/news-updates/karnataka-
high-court-section-311-crpc-section-355-pocso-act-recalling-cross-examination-201329> accessed 25 August 2022
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“penetrative sexual assault”, “sexual assault”, and “sexual harassment” for the first time. A
police officer, a public employee, a staff member at a jail, hospital, educational facility, or
remand home, protection, or observation home, as well as a member of the armed or security

forces, are considered to have committed the offence.

The act and the regulations established under it went into effect on November 14, 2012. The Act
is a comprehensive law to provide for the protection of children from the offences of sexual
assault, sexual harassment, and pornography. It incorporates child-friendly mechanisms for
reporting, recording evidence, investigation, and swift trial of offences through the appointment
of Special Public Prosecutors and designated Special Courts. This law also imposes very severe

penalties that are proportionate to how serious the offence was.

“Section 44 of the Protection of Children from Sexual Offences Act, 2012° empowers the NCPCR and
State Commission for Protection of Child Rights for monitoring the implementation of the provisions of

this Act in such manner as may be prescribed” .10

This act is a gender-neutral act for the legal processes available to child sexual abuse victims.
“Sexual exploitation and sexual abuse of children are heinous crimes and need to be effectively

addressed”.
Effective Implementation of POCSO Act, 2012:

“Protection of Children from sexual offences Act, 2012 is a special law to protect children from
sexual abuse and exploitation”. Many Special courts/children courts have been set up for
effective and better implementation of this law, on the directions of the Women and Children
Development Ministry at many levels, the State Government/Union Territories have initiated
this action. As a result, Eighteen states/Union Territories have assigned Special

Courts/Children’s Court to try offences under this act.

9 Protection of Children from Sexual Assaults Act 2012, s 44
10 Press Information Bureau, ‘Protection of Children from Sexual Offences (POCSO) Act, 2012" (PIB, 19 December
2014) <https:/ /pib.govin/newsite/PrintRelease.aspx?relid=113750> accessed 27 August 2022
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“Further, the various steps taken by the Government to ensure better implementation of the Act include,
As the National Commission for Protection of Child Rights (NCPCR) and State Commissions for
Protection of Child Rights (SCPCR) have been designated the role of monitoring authority under the Act,
the Ministry has been following up with State Governments to expedite the process of formation of
SCPCRs in their States. As a result, SCPCRs have been set up in 26 States/UTs”11. The Act is not
widely recognised, despite POCSO’s directive to the Central and State governments to take steps
to guarantee its wide coverage through the media, including television, radio, and print, as well
as regular training for all stakeholders on matters essential to the implementation of POCSO’s
provisions. The National Commission and State Commissions for the Protection of Child Rights
were established under the Commissions for Protection of Child Rights Act of 2005 to ensure
the better and more effective implementation of the POCSO Act’s provisions. The Justice Verma
Committee Report, in one of its conclusions on child sexual abuse, holds that “there is an urgent need to

audit the performance of all institutions of governance and law and order”.12

In the case of the National Commission for Protection of Child Rights v Rajesh Kumar,’3 the
court held that it is the mandate of the statute to establish Human Rights Courts and appoint
Special Public Prosecutors for speedy trials and take immediate action on the POCSO cases.!4
In the case of Alakh Alok Srivastava v Union Of India,'> the Hon’ble Supreme Court give the
guidelines to the High Court for the speedy disposal of POCSO cases in 1 year, special courts
were established for speedy trial of cases, 3 Judge committees were established for the
investigation purpose if required it is also said by the court that to ensure the child-friendly

atmosphere in the court.1¢

Need of the POCSO Act: To protect children from non-traditional sexual abuse and other sexual

crimes like child trafficking and pornography, the I.P.C. did not go far enough. There are no

11 Tbid

12 Anil Malhotra, ‘Strong provisions, weak implementation” (The Hindu, 18 December 2013)

<https:/ /www.thehindu.com/opinion/op-ed/strong-provisions-weak-implementation/article5470778.ece>
accessed 27 August 2022

13 National Commission for Protection of child Rights v Rajesh Kumar (2018) 16 SCC 3

14 Tbid

15 Alakh Alok Srivastava v Union of India & Ors 2018 17 SCC 291

16 Tbid

284


https://www.thehindu.com/opinion/op-ed/strong-provisions-weak-implementation/article5470778.ece

SINGH: TRAVERSING THE CRIMINAL JURISPRUDENCE ON MINOR SEXUAL OFFENCS UNDER POCSO ACT

stringent laws and the Indian Penal Code is insufficient for properly addressing and combatting
heinous crimes like sexual exploitation and abuse of youngsters. The POCSO Act was created
as a result of this. Governmental institutions sought to promote effective legal machinery and
safeguard children from crimes involving sexual assault, sexual harassment, and pornography
by setting up specialised courts for the trial of such offences and cases involving crimes
involving child sexual abuse. The incidence of sexual assaults involving minors is increasing
everywhere in the world, but it is particularly prevalent in India, one of the top five countries
worldwide. In many ways, it appears that Indian criminal law is insufficient to handle such a

delicate matter.
EFFECTS OF SEXUAL ASSAULT ON CHILDREN
The common mental effect of sexual assault on children:

A distressing experience might cause post-traumatic stress disorder (PTSD), a mental health
condition. Flashbacks, nightmares, extreme anxiety, and uncontrollable thoughts about the
event are typical PTSD symptoms. Many people who experience traumatic circumstances
struggle for a long time to adjust and cope. However, such traumatic reactions typically improve
with time and care. Depression goes beyond ordinary, fleeting sensations of grief. Long-lasting
melancholy, feelings of helplessness, unexplainable tears, changes in appetite leading to major
weight loss or gain, lack of energy, or loss of interest and pleasure in previously enjoyed
activities are all possible symptoms. A person's outlook may be impacted by depression, which
may cause them to feel hopeless. His or her capacity to think through problems and come to
judgments may be affected as a result. People may even attempt or have suicidal thoughts in

severe situations of depression.
SPEEDY INVESTIGATION OF POCSO CASES

Since the Protection of Children from Sexual Offenses (POCSO) Act went into effect around nine
years ago, there has been an increase in concern over the backlog of cases. “According to data
available, as on January 31, 2020, there were over 1,000 POCSO cases under investigation in

Tamil Nadu, a further 888 cases not taken on the file, and 4,614 cases that were pending trial”.
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“The whole idea is that children are involved in these cases, and they are often recounting very traumatic
and disturbing incidents. Pendency of trial, if the case gets to court, that is bound to be very painful for
the victims of child sexual abuse,” says Vidya Reddy of Tulir-Centre for Prevention and Healing of Child

Sexual Abusel”.

The law Ministry has now come up with a broad plan to set up a fast-track court for the speedy
disposal of pending rape and POCSO cases within a year.!® The law ministry has planned to
establish approximately 1023 of these fast-track courts in the 2019-20 and 2020-21 financial years
to expedite a significant number of cases. The government of Uttar Pradesh, where the greatest
number of cases—36,008—is outstanding, has decided to establish 218 fast-track courts. The
government will establish 74 FTCs to handle POCSO cases and 144 FTCs to handle rape cases.
Each of these FTCs will be connected to the National Judicial Data Grid, which will keep track
of the status of these cases daily, and the department of justice in the law ministry will monitor
these trials every quarter. To identify good practices, the NJDC will analyse data and undertake

comparative assessments of FT’s performance, according to the ministry.
“Justice Delayed is Justice Denied”.
JUDICIAL PROCEEDINGS

It was typically noted that the threatening and disrespectful inquiries that victims of sexual
assault or rape had to deal with during court hearings caused them to feel violated and
traumatized all over again. As a result, the children needed to be given extra consideration
during the legal proceedings. Sexual offences committed against children are extremely
sensitive matters that must be handled delicately. The POCSO Act of 20121 establishes special
courts that conduct the trial in-camera and without disclosing the children’s identity in a manner
that is as child-friendly atmosphere as possible to prevent the victimization of children by the

legal system from happening again. Therefore, the child may call for assistance from an

17 Ramya Kannan, “Activists press for speedy resolution of POCSO cases’ (The Hindu, 20 August 2021)
<https:/ /www.thehindu.com/news/national / tamil-nadu/activists-press-for-speedy-resolution-of-pocso-
cases/article36009297.ece> accessed 28 August 2022

18 Ibid

19 Protection of Children from Sexual Assaults Act 2012
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interpreter, special educator, or other specialists while giving evidence. The youngster may also
have a parent or other known adult present at the time of testifying. Above all, the Act mandates
that a case of child sexual abuse must be resolved within a year of the incident’s reporting date,

ensuring prompt justice in these cases.
Further Amendments:

In the suo-moto writ petition (Criminal) No. 1/2019, the Honble Supreme Court of India took
notice of the alarming increase in reported child rape instances and ordered the central
government to make changes. As a result, the Protection of Children from Sexual Offenses
(Amendment) Act, 2019 revised the POCSO Act, 2012 in 2019. The Amendment Act specifically
penalized “child pornography” via digital media?® and forced consumption of drugs, hormones,
or any chemical substance?!. The punishments and penalties for certain offences were increased
in light of the spurting rate of child sexual abuse??. The amendment Act prescribed strict
punishments including,? inter alia, capital punishment for “aggravated penetrative sexual assault”
of children?*. In addition to this, it had provisions to guard children against assault in times of
disasters, natural calamities, and communal or sectarian violence?. Although the POCSO Act
was passed to eradicate the threat of child sexual abuse from Indian society, it is critical to
examine the effects of the legislation's strict restrictions on Indian society because there hasn't

been a major decrease in crime rates thus far.26
Differential Disposition of the Act:

POCSO Act, unlike other laws like I.P.C.,27 ].]. Act,?8 etc., expressly addresses child sexual abuse,

and this is the main factor in its differential treatment. The Act’s remedies ensure that the minor

20 Protection of Children from Sexual Offences (Amendment) Act 2019, s 2(a)
21 Protection of Children from Sexual Offences (Amendment) Act 2019, s 6

22 Protection of Children from Sexual Offences (Amendment) Act 2019, s 3

23 Protection of Children from Sexual Offences (Amendment) Act 2019 s 4

2 Protection of Children from Sexual Offences (Amendment) Act 2019, s 5(1)
%5 Protection of Children from Sexual Offences (Amendment) Act 2019, s 6

2 Jbid

27 Indian Penal Code 1860

28 Juvenile Justice (Care and Protection of Children) Act 2015
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victim receives prompt assistance without having his or her private information shared. Victim-
friendly prosecution and provision for speedy disposal of cases are some features that make this

legislation stand out.
CONCLUSION

In my opinion in India, the POCSO Act has had a substantial impact on child abuse cases. The
POCSO Act of 2012 recognizes nearly all types of sexual abuse. It is a really good type of
legislation. However, there are still a few issues that need to be resolved. However, there is still
a need for swift case investigations, prompt case resolution, and prompt delivery of justice to
the victims. Since the majority of people are uninformed of this behaviour, advertising or
publications are required to raise awareness of it. The POCSO Act is not well known, which

makes it simple for criminals to avoid receiving the just sentences they deserve.
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