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SHAYARA BANO v. UNION OF INDIA1 

“What is bad in theology cannot be good in law”- Abrogation of Talak-ul-biddat 

Khyati Relan2 

INTRODUCTION 

“Observe your duty to Allah in respect to the women, and treat them well.” A great saying by 

Prophet Muhammad clarifies that Muslim women must be venerated and should be swapped 

in cotton wool. They must have equal rights and opportunities to safeguard their interests. 

The endeavor was made in 1939 to permit the ladies to take separate from their significant 

other on the grounds of upkeep, abuse in the wedding house, and abandonment by the spouse. 

Many acts like the Dissolution of Marriage Act 1939, Muslim Women (Protection of rights of 

marriage) Act, etc were instituted that gave ladies the privilege to upkeep for the time of iddat 

after separation from their husband which considerably affected and modified Muslim law.  

The most recent development in legislation is the Muslim women (protection of rights of 

marriage ) Act, 2019  that gives different laws regarding separation from ladies, announcing 

that talaq remembering for composed or electronic structure, to be void, illicit , and unlawful. 

In the landmark judgement of Shayara Bano v. Union of India, it was decided that talaq -e- 

biddat or any other similar form of separation which acted as an escape route for Islamic 

patriarchal society to avoid their marriage would be declared void.                                         

  

                                                           
1 (2017) 9 SCC 1 Writ Petition (C) No. 118 of 2016 
2 SECOND YEAR, LLB HONS., SRM UNIVERSITY (DELHI NCR). 
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STATUES REFERRED 

1. “Article 14 of the Constitution of India 1949” 

2. The Muslim Personal Law (Shariat) Application Act, 1937 

3. “Article 25 of the Constitution of India 1949” 

4. Section 2 of the Muslim Personal Law (Shariat) Application Act, 1937 

5. “Article 13 of the Constitution of India 1949” 

FACTS 

 Shayara Bano, a Muslim woman was married to her husband for 15 years but later 

her husband divorced her by the method of Talaq-e-biddat (Triple Talaq) in 2016. 

  She documented a writ request in Supreme Court expressing that the idea of Talaq-e-

biddat is absolutely illegal as it is violative of Article 14, Article 15(1), Article 21, 

and Article 25 of The Indian Constitution. 

  She highlighted that such kinds of traditional practices make the life of Muslim 

Women miserable. She enunciated that the concepts of Talaq-e-biddat, Polygamy, 

and Nikah halal should be abrogated completely. 

 Various NGOs and the Union Government of India supported her cause of this 

petition. 

ISSUES RAISED 

The issues raised in the case were  

 Whether the Talaq-ul-Bida’t is in the fundamentals of Mohammedan Law or not?  

 “Whether the (Shariat) Act, 1937, personal law comes under the ambit of Article 13 

of the Indian Constitution?” 

 Whether triple talaq is protected by Article 25 or not? 
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CONTENTIONS 

Arguments of Shayara Bano (Petitioner)  

 It was argued that the practice of Triple Talaq is not recognized by Shariat Act 1937, 

and is also restricted by Several High Courts and Supreme Court in many judgments. 

  This form of divorce doesn’t have Quranic Sanction. It was stated that the holy book 

Quran promotes equality and seeks the justice of Muslim Women, it permits divorce 

only for the reasonable cause of action and promotes reconciliation.  

 The practice of Talaq in Islamic law is valid only if just and reasonable reasons are 

given by the husband for pronouncing Talaq. 

 An irrevocable type of assertion of Talaq must be declared void ab initio and should 

be struck down.  

 Petitioner suggested that the law of divorce for Muslims should indiscriminately be 

applied to the Muslim community, irrespective of gender. 

Arguments by Kapil  Sibal (Respondent) 

 Mr. Kapil Sibal stated that the Shariat act 1937 protects the application of Islamic 

laws but it does not define law.  

 He asserted that the state shall not interfere in the matters of a personal dispute.  

Muslim laws are governed in consideration with the holy book Quran, thus State 

legislation has no power to change it. 

  He contended that the object of the Shariat act was to overcome customs that created 

discrimination among the Muslim people especially in the matter of inheritance. 

  Marriage and divorce is a private contract defined under Islamic law thus no state 

legislation can change it. 

 The issues regarding personal laws are mentioned in the concurrent list, this clearly 

means that the constitutional makers had no intention to include personal laws in the 

ambit of Article 13. 

  He argued that the contention made by the petitioner regarding the non-availability of 

procedure of taking divorce in the Quran is totally baseless and if this contention is 

considered then the whole chapter of divorce would be declared unislamic. 
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 Thereafter he contended that Article 25(2) provides the freedom to practise any 

religion. The only parliament is empowered to make any law related to social reform 

associated with religious practices.  

 He concluded that Muslim women can claim immediate relief from a bad marriage by 

the triple talaq rule; even she can delegate the right to talaq to herself.  

 In order to avoid discriminatory use of Triple talaq Muslim women can register their 

marriage under the special marriage act 1954, also she has the right to insert 

conditions in nikahnama as per her wish, she can also prohibit triple talaq by asking 

for a high Mehar amount to dissuade the exercise of triple talaq. 

JUDGEMENT  

The 5 judge bench constituting Rohinton Nariman J., U.U. Lalit J. Kurian Joseph J., CJI J.S. 

Khehar, and Abdul Nazeer J. gave the judgement for abolishing the Triple Talaq concept. 

 Majority: Rohinton Nariman J. and U.U. Lalit J.  

 Concurring: Kurian Joseph J.  

 Dissenting: CJI J.S. Khehar and Abdul Nazeer J. 

 J.S. Kheher stated that the validity and the applicability of customs must be 

determined by the principles of the particular community. Citing the ruling of Sardar 

Syedna Taher Saifuddin Saheb v. the State of Bombay, Hon’ble Chief Justice of India 

Shri J.S. Khehar said that states enacted some laws like the Dissolution of Muslim 

Marriage Act, 1939 or the Muslim Women’s (Protection of Rights on Divorce) Act, 

1986, only these acts can be tested for checking its compliance with the Fundamental 

Rights, Justice Nazeer also agreed with this opinion, but this opinion contradicted 

with the opinion of honorable Justice Nariman. 

  Focusing on the arbitrary nature of law, honorable Justice Nariman declares that a 

Muslim husband is provided with sole authority to give divorce on unreasonable 

grounds so Triple Talaq should be declared invalid and unconstitutional. He referred 

to the case of Aswini Kumar Ghose v. Aurobindo Bose3 where Section 2 of Shariat 

act was interpreted and it was declared that traditions and practices opposing to 

Shariat can be overturned.  

                                                           
3 Aswini Kumar Ghose v. Aurobindo Bose AIR 1952 CAL 178 
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 He stated that the core beliefs of a religion are only established through the practices 

done by a particular community, he cited the case of Commissioner of Police v. 

Acharya Jagdishwarananda Avadhuta also, clarifies that a fundamental practice is 

training on which center convictions of the religion are set up; an establishment 

whereupon the rise of the confidence created through the practices is an eternal and 

essential part of the religion which cannot be underestimated. 

   Justice Nariman said that if any law whether personal law or other violates the 

fundamental rights, should be struck out immediately also he said that the practice of 

Triple Talaq is already banned in Hanafi School, so it cannot be said that the practice 

was not violative of Fundamental Rights. Justice Lalit agreed with the opinion of 

Justice Nariman. 

 On aforementioned opinion, Hon’ble Chief Justice of India Shri Jagdish S. Khehar 

said that there are many sects in Islam some of which believed in the concept of the 

Triple Talaq whereas some sects consider it as a sinful practice so it could not be said 

that concept of Talak-ul-biddat is not an eternal part of Muslim Religion. 

  Justice Joseph didn’t completely agree with the opinion of the judges, he referred to 

the case of   Shamim Ara v State of UP, where the procedure of talaq was valid in 

general but the practice of Talaq didn’t include the concept of Triple Talaq.  

 He also said that the Shariat Act’s main aim was to abolish customs that were in 

contravention with Quranic Tenets, and as the triple Talaq concept was contrary to 

Sharit it cannot be immunized by Article 25 of the Indian Constitution. He followed a 

completely different path and declared that triple Talaq is not completely valid so it 

should be abrogated. 

Justice Kurian Joseph, RF Nariman, and UU Lalit were in favour of abrogating the concept of 

Triple Talaq whereas Justice Khehar and Justice S Abdul Nazeer were not in favour of it. 

Thus Triple Talaq was declared unconstitutional and was abrogated as it was violative of the 

Fundamental Rights of Muslim women guaranteed in Part 3. Hence, this proved that the 

Constitution is the supreme law and it would not bend against any philosophy or any 

religious practice. 

CRITICAL ANALYSIS  

In this case, honorable judges had diverse opinions regarding the issues of the constitutional 

validity of Triple Talaq, some Judges in their references mentioned the cases which were 
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overruled in further judgments, they had conflicting opinions, some believed that personal 

laws should prevail over constitutional law and some stated that personal law must be 

changed on the basis of provisions laid down under constitution. Though the judgement was 

given was completely justified and reasonable as the Constitution of India is the base on basis 

of which other laws are made, it is the supreme law and nothing should contravene it 

regardless of religious practices, like many rules in Hindu Succession Act had been changed 

to safeguard the interest of Indian Women, provisions like levying interest on unpaid dower, 

inheritance rights, right to retention which was not generally mentioned in source of Muslim 

law were declared valid to protect the interest of citizens guaranteed in Part 3 of Indian 

Constitution. But the parliament must make special guidelines to resolve the confusion 

regarding the constitutional status of personal law, as in this case mostly every judge had a 

different opinion and it was not the unanimous decision to abrogate triple talaq.  
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