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THE ISSUE OF MARITAL RAPE IN INDIA 

Samiksha Pande1 

ABSTRACT 

India, a country where almost everyday questions are being raised regarding a woman’s 

security, ironically stands as one of the 36 nations that have not condemned the conjugal 

assault. 

Marital rape or Conjugal Assault is sexual intercourse with better-half irrespective of the 

spouse’s agreement (mostly women). Despite thousands of petitions being filed in court 

every day, the depth of the issue still stands unheard and unrecognized though being an 

infringement of Article 14 and 21 of the Indian Constitution. 

This researcher through using the Doctrinal form of methodology aims to highlight the 

sensitivity of the evil of rape and cruelty against women. Is it okay if evil appears in the form 

of our better halves? 
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INTRODUCTION 

Since the early stages of human life, women have been prey to many evils of society, marital 

rape being one of them. India, a land of cultures’ that we call has always associated the 

identity of a woman with her spouse. 

While unwilling sexual contact between spouses is considered an offence in almost every 

other country in the world, as per law Indian law, it is assumed that the wife gives consent to 

all forms of sexual activities before entering into a marital relationship, and thus, the Indian 

Penal Code (“IPC”) in its Exception (2) on section 375 grants absolute immunity to male 

partner against any sexual wrong done to his wife and thus, married women are not subjected 

to any rape laws, making India among those 36 countries who have not criminalized conjugal 

assault, the question is why? 

The researcher aims to question the issue of age in this subject i.e., the legal age for a woman 

to give consent for marriage is 18 and the same law provides aid to the wife only up to 16 

years of age. It also questions the measurement of one’s mental agony based on her age. 

Furthermore, it would like to throw light on violation of Article 14 and 21 of our country’s 

constitution and analyze that issue with respect Domestic Violence Act (2005) and various 

case laws and theories based on mere taboos and stereotypes to showcase the sensitivity and 

irony of the issue. 

HISTORY 

“Conjugal assault alludes to undesirable intercourse by a man with his better half, gotten 

forcibly, danger of power, or actual viciousness, or when she can't give assent”2. As 

indicated by Section 375 of the Indian Penal Code (IPC) assault is characterized as deliberate 

and unlawful sex or attack with a lady. 

According to  IPC, in its section 375 exception (2) “sexual intercourse by a man with his 

wife, the wife not being under fifteen years of age, is not rape.” However, when the spouse is 

under 16 years of age, the offence is culpable with detainment for a term which is not less 
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than 7 years but rather may reach out to life or a term as long as 10 years and as well as is 

subject to fine. 

The role of a woman has always been associated with being submissive and that of a house 

maker. During sexual intercourse, men feel a sense of ownership upon their wives and treat a 

wife’s consent as mandatory. A typical girl in India is taught to compromise, accept male 

dominance, and treat their husbands like God, depending upon which they are labelled as 

“good wives” as a result of which despite going through traumas, emotional abuses, and 

physical pain, a woman continues to live with the rapist or the abuser. 

In January 2013, the Justice J. S. Verma Committee recommended the need to bring a change 

in rape laws and criminalize marital rape regardless of the age of the victim.  

According to a survey3 conducted at an all-India level, 9 out of each 100 men, consent to the 

way that a spouse is defended in hitting or beating his significant other and have sex even if 

she does not want to.4 Rather than being a relationship based on equality, equity, and love, it 

has become more of dominance, ownership, and cruelty which shows there is a need for 

special marital rape laws in India. 

In 2015, 2 different supplications were presented in the Apex Court to assimilate the issue of 

marital rape with Section 375 of IPC. The accused in the first plea talked about her marriage 

and the cruelty she had faced. She reports being hit by her husband and various instruments 

and equipment being inserted in her vagina. 

RESEARCH METHODOLOGY 

The exploration philosophy received by the analyst is a doctrinal examination. Nonetheless, 

to prove the exploration consolidated the examination with different types of legitimate 

examination, for example, contextual investigations and basic investigation. It illuminates all 

the sources, websites, articles, and data procured by the researcher to conduct the research. 

The researcher aims to bring a change in the way we ignore the issue of marital rape and why 

married women need proper protection against the law. 
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VIOLATION OF ARTICLE 14  

It states, “The State shall not deny to any person equality before the law or the equal 

protection of laws within the territory of India.” Here a question regarding inequality against 

women arises as they are not subjected to any rape laws and cannot prosecute if the rape is 

committed by their husbands. 

The roots lie in the “Doctrine of Covertures” as India was ruled by the British and people 

were highly influenced by the Western cultures and English norms. The marital rape was 

drafted based on British laws which highly believed in the patriarchal norms and did not 

identify women and men as equals. As a result, women are being subjected to cruelty, 

harassment, and emotional pain, all in the name of their marital status which is unable to 

provide them protection against any such wrongdoings. 

VIOLATION OF ARTICLE 21  

Article 21- Right to Privacy was as of late perceived by the Supreme Court of India in K.S. 

Puttaswamy v. Association of India, which provides, “no person shall be deprived of his life 

or personal liberty except according to the procedure established by law.” This word privacy 

included individual intimacies, family life, marriage, procreation, and sexual orientation. 

The privacy of an individual cannot be determined based on her marital status. The personal 

intimacies of a person are a matter of personal choice, the Supreme Court ruling nowhere 

states any differentiation of privacy according to marital status, gender, or age of a person, 

Furthermore, Exception (2) violates the option to carry on with a sound and honourable life 

legitimate inside Article 21 of the Constitution. Any individual has the privilege to carry on 

with his life with dignity and has optimum health, which here is depleting every day both 

physically and mentally due to coercion, violence, and harassment. 

DOMESTIC VIOLENCE ACT, 2005 

“In Domestic Violence Act 2005, distressed individual methods any lady who is, or earlier 

have been, in a homegrown relationship with accused and who asserts to have been exposed 

to any demonstration of aggressive behaviour at home by the respondent while Homegrown 

Relationship signifies a connection between two people who live or have, any time of time 
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lived respectively in a shared family, affiliation, marriage, or through a relationship like 

marriage, appropriation or are a relative living respectively as a joint family.” 

“Sexual abuse” includes any direct sexual action that mishandles. Mortifies corrupts or 

in any case disregards the respect of a lady.5 

The Domestic Violence Act, 2005 shields ladies from a wide range of sexual and 

psychological mistreatment through the definition covers all the provisions and aspects which 

would result in an offence if the person would be anyone except for the husband of the 

woman. The researcher critically questions why the problem of conjugal assault is not 

covered in The Domestic Violence Act. The question arises on the constitutionality and 

judicial disparity as to why no proper laws are being made to protect the right to give consent 

to a married woman. 

RESULTS 

Statistical Analysis: - 

According to CNN reports, the quantity of ladies explicitly attacked by their spouses is 

multiple times more than the number of ladies assaulted by men they don't have the foggiest 

idea. 

“In India, one of each ten ladies was accounted for confronting sexual brutality by their 

spouses during their lifetime. 35.1% of the sample women reported to surveyors in 2005-06 9 

on which the UN Women 2011 figured were based) that they have experienced physical 

violence by their intimate partners in their lifetime.” 

 The most widely recognized explanation referred to was the right to ownership of the wife. 

Several other reports and articles are screaming their voices against the cruelty and irony of 

the issue. 

In March 2016, The UN Development Programme Chief Helen Clark stated that “India 

would run afoul of the Sustainable Development Goals if it does not amend this law.” 

However, Indian leaders like Maneka Gandhi changed their previous statements of marital 
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rape and stated that the idea of conjugal assault can't be applied in India due to due to social 

customs, religious beliefs, poverty, and illiteracy. 

CONCLUSION 

Marriage in India is treated as the most sacrosanct form of relationship; it is believed to be 

built based on trust, love, and understanding. However, in most cases today it has become a 

source of violence, coercion, and dominance. Despite the echoing of crimes being committed 

against women today, the Indian laws are highly ignorant of the trauma a married woman 

goes through within the four walls of her house.  

Rape is a crime, but in India, it is a crime that comes with the exception which is simply the 

disparity in the social norms and judiciary of the country it is a highly immoral and disgusting 

practice going on in the name of religion and social norms. No society or religion speaks of 

causing hurt or trauma to another person by any means. Through the means of this research 

paper, it is a plea to all the people, especially women in society, to raise their voice against 

the irony of the situation. It requests all the men to see their wives as their equals instead of 

treating them as a mere source of fulfilling their sexual and emotional needs, and at last, it 

requests the Indian judiciary to analyze and understand the hurtful mourning of the married 

women, to criminalize the torture of rape regardless of the marital status, position, and age of 

the victim. 
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