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ABSTRACT 

If there is a group that has struggled much through this pandemic, it is migrant workers who 

have been locked up back and forth. Since declaring a lockdown on a relatively brief amount 

of time and instantly halting all travel, these inter-state migrant workers suffered the 

pandemic differently. Trains and flights for travelers were interrupted. The lockdown has 

badly affected refugees, many of whom lost their jobs because of factory shutdowns and 

became side-lined south of their home towns. Since then, the government has announced 

migrant relief initiatives and plans for the return of refugees. The unorganized sector hires 

90% of the Indian population, with millions working in urban far away from rural homes. 

When in March the Government of India (GOI) reported the abrupt "lockdown" to curb the 

spread of the pandemic, migrant irregular workers had been squeezed into a crisis of survival, 

with job loss, malnutrition, insecurity, and harassment from police containment authorities 

and frightened populations retaining "social distance." The article analyses in this sense how 

Covid-19 has improved the role of migrant workers in India. 
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INTRODUCTION 

Inter Arma Enim silent leges is a Latin sentence that says "The law is silent in wartime." 

The coronavirus epidemic has triggered major tragedies around the globe, such as tens of 

thousands of deaths and financial devastation. In many nations, the lock-down has changed 

not just the way we get into our world, but also the way we work. The COVID-19 pandemic 

and lock-down have not only physically but also intellectually disabled migrant workers. 

Migrant jobs comprise 80 percent of India's population and are among the most marginalized 

members of the informal economy. On the back of these workers, the infrastructure of the 

country is developed. They also come to towns to get jobs, since they can't survive in their 

towns. They are seldom members of a labor union and usually work without contracts or 

advantages. They are also overwhelmingly from traditionally oppressed communities, 

referred to as "scheduled castes" in the country's official lexicon. Nationally, approximately 

25 percent of the population is made up of these two communities. The constitution of India, 

adopted in 1950, guarantees equal rights, reserved places in educational schools, government 

positions, seats in Parliament and state assemblies. They also face bigotry and racism in 

practice, however. The most affected and insecure group are migrant workers, continuously 

holding Covid-19's inhumane wrath. Covid-19 exacerbated the suffering and distress of 

migrant workers, causing them to abandon their place of residence and leave for their 

homeland, rupturing their right to shelter. Covid-19's devastating effect would not end here. 

These migrant workers have become incompetent in meeting the required housing expenses 

because of the fair limitation put on the freedom to travel inside the country during the 

lockdown. The circumstance required them to walk miles to reach their locations, starving 

and thirsty. The latest Aurangabad railway crash in which 15 migrant workers were run over 

by goods trains highlights the fragile feature of non-execution of the right to shelter. Their 

right to a dignified life is also impacted. 

DO DRASTIC TIMES JUSTIFY DICTATORSHIP? 

The legal authorities, especially the Supreme Court, have missed the mark regarding 

assumptions as far as checking the activities of the union government to alleviate the troubles 

of traveler laborers. The measure out of nowhere received by the focal government to abridge 

the spread of the COVID-19 pandemic unavoidably required an investigation of the 
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established and legitimate suitability of a portion of these measures and the subsequent 

shocking emergency of migrants. 

The Disaster Management Act, 2005 (DMA, 2005) seems to have the unbridled authority of 

the Centre to control people's lives and socio-economic conditions. Also, the feasibility of 

extending the rules of this Act to govern a pandemic of this type was initially raised. The 

2005 Act definition of a "disaster" does not describe the magnitude of the pandemic 

adequately. Still, the 2005 DMA was invoked as a test of human activity control and restraint. 

On March 11, 2020, until Lockout, Sections 2 and 2A of the Infectious Diseases Act, 1897, 

were introduced by the Cabinet Secretary to manage COVID-19 in India in all states and 

Union territories. The COVID-19 was special to India, using the provisions of the Disaster 

Management Act, 2005 as earthquakes, disasters, and calamities resulting from natural or 

manmade causes. The COVID-19 prevention plan is thus ipso facto equated with the 

emergency management action accompanying Articles 6 and 10 of the 2005 Legislation on 

Disaster Management. This is provided for in the national lockdown by Sections 38 and 72 of 

the Statute. In compliance with section 2 of the Act on Infectious Diseases in colonial days, 

lock-down at state levels was initiated. This provision permits the arbitrary state 

administration to enact whatever legislation that it finds necessary to combat the outbreak. 

Therefore, under state leadership. Therefore, by way of this provision, under the guidance of 

state governments, the Executive has given instructions for the closure of services, the 

prohibition of meetings, and the restriction of transport and travel. The lockdown was 

introduced by the government in 3 stages. By an order passed on 24 March 2020 at the 

national level, drawing on section 6(2) (i) and section 10 of the 2005 National Disaster 

Management Act. Section 6(2) (i) requires the National Disaster Management Authority, as it 

may find appropriate, to take some action for the prevention and reduction of a disaster, while 

Section 10 authorizes the National Disaster Management Authority to provide binding 

directives and guidance to many state governments for disaster management. The lockdown 

was then ordered and essentially enforced at the national level by a series of presidential 

decrees enacted under section 10 of the NDMA acting as umbrella rules. 

The lockdown was initiated at the state level utilizing section 2 of the colonial era's Infectious 

Disease Act. This provision requires whatever legislation it finds fit for the control of the 

outbreak to be passed by the state government with arbitrary authority. Therefore, by way of 

this provision, under the guidance of state governments, the Executive has given instructions 
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for the closure of services, the prohibition of meetings, and the restriction of transport and 

travel. 

Third, at the district level, where, under different provisions of the Code of Criminal Practice 

(section 144), successive directives have been given by magistrates and police officers 

limiting the movement of residents. 

Therefore, as a rule, the legislative basis of the lockdown at all three stages can be 

summarized by the Executive, basically in a deep freeze without any proportionality test by 

the Judiciary and the Laws. Section 10 of the NDMA and Section 2 of the EDA validate any 

executive order, most of them poorly worded and publicly inaccessible. 

It is frightening how easily the government has chosen an authoritative approach and how 

gullible and disabled we have been to the government. Thus, the government rejected 

independence by actually using certain vaguely worded laws that gave the state unlimited 

authority as a way of bypassing the Constitution. Thus, without even announcing an 

emergency, the government was functioning as an Orwellian state. This is clear from the 

unconstitutional clauses used to justify state action contained in these aforementioned rules. 

Section 62 of the NDMA is one of them, which states: irrespective of anything found in any 

other statute, that is to say, when invoked, it shall be applicable in any other law irrespective 

of any contrary clause. The theory of ultra vires, however, specifically argues that no statute 

or regulation may be contrary to the constitution. So, does the law of necessity doctrine of 

ultra vires overpowers? And, because it eroded the basic rights enshrined in Articles 14, 19, 

and 21, the lockout was constitutionally true. Third, at the district level, where, under 

separate provisions of the Code of Criminal Procedure (section 144), successive directives 

have been given by magistrates and police officers prohibiting the travel of residents. 

Therefore, as a rule, the legislative basis of the lockdown at all three stages can be 

summarized by the Executive, basically in a deep freeze without any proportionality test by 

the Judiciary and the Laws. Section 10 of the NDMA and Section 2 of the EDA validate any 

executive order, most of them poorly worded and publicly inaccessible. It is frightening how 

easily the government has chosen an authoritative approach and how gullible and disabled we 

have been to the government. Thus, the government opposed independence by actually using 

certain narrowly worded rules to provide unrestricted legislation. Thus, the government was 

operating as an Orwellian state without even declaring an Emergency. This is evident from 

the arbitrary clauses present in these said legislations used to defend state action. One of them 

being section 62 of the NDMA, which says: notwithstanding anything contained in any other 

law, thus meaning when invoked it shall be applicable irrespective of any contrary provision 
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in any other law. However, the doctrine of ultra vires strictly says no legislation or law can be 

contrary to the constitution. So, does the doctrine of necessity overpowers the doctrine of 

ultra vires and was the lockdown constitutionally valid since it eroded fundamental rights 

enshrined under Article 14, 19 and 21. 

In AP Suryaprakasam vs. Superindent of Police, the court widely shared and publicized 

emotional observation explaining the migrant crisis as a "human catastrophe," and observed, 

“after seeing the pathetic plight of the migrant workers seen in the media for the past one 

month, one cannot contain his / her tears." 

RIGHTS INVOKED TO SUPPRESS THE PANDEMIC 

The Act on Inter-State Migrant Workers was enacted by the Central Government in 1979 to 

stop the exploitative tendency of contractors to hire persons from one state to do work in 

another state. While the present work refrains from describing the scheme of the Act, it is 

reasonable to note that the uneducated workforce is given legal immunity from the 

unscrupulous employers who deprive the workers arranged by them the minimum wage and 

working conditions. The regulatory instrument controls the actions of the provider and does 

not set down guidelines on the liability of the States in the case of a pandemic. It is also 

desirable to unfold the leaves of the constitutional system to recognize the status of the 

migrant workers and their responsibilities to the States. 

In this moment of insecurity, the Supreme Court is one body that should have been the 

sentinel for the people, but its acts were disappointing and very late. It seems like its findings 

lack attention to the deprived. This was evident when Harsh Mander filed a PIL before the 

Supreme Court seeking the payment of minimum wage for employees as their right to 

subsistence was revoked, but the Supreme Court challenged why did the employment require 

money? When they are given by the government with meals! 

The Chief Justice of India, S.A. Bobde, thought that the poor only need food for the money. 

He failed to understand any other reason why they might need cash. As the Sentinel of the 

Constitution, the Court must revive itself and recall its own decisions when the scope of 

Article 21 has been stretched over and over again and it is proclaimed that the right to life 

means something more than just animal living, but a life with integrity. 

Many times, the Supreme Court believed the narrative of the State on its face value and the 

Solicitor General's word. It did not bother to scrutinize their arguments judicially and was 

more subservient to the state. 
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For preventable causes, hundreds of lives of the needy were lost and millions of people 

suffering. The lockdown began to expand, and so did the consequent non-viral deaths. This 

autocratic attitude of the administration, which was high on this unfettered authority that was 

previously seen under Mrs. Indira Gandhi during the notorious emergency times, let the 

people down. 

CHALLENGES FACED DURING PANDEMIC 

In the first lockdown period in India, an estimated 122 million were unemployed, 75% of 

whom were daily wage earners and small traders, according to the CIME). The latest CIME 

jobless figures are 8.2% (URB: 9.0% rural, 7.6%) (Unemployment rate in India, CIME as of 

20 August 2020. The nation was estimated to experience a $26 billion deficit and a major 

decline in GDP by the first quarter of June 2020. The June 2020 Global Economic Outlook 

Update of the International Monetary Fund has forecast that real GDP economy growth was 

declining to -4.5%, projected to increase to 6% by 2021 (IMF, World Economic Fund),3 

"The pandemic is a human tragedy that is quickly becoming a human rights crisis," said UN 

Secretary-General Antonio Guterres. The human rights mission is to guarantee all people a 

dignified life, security, and dignity. The basic ideas on which our Constitution rests are 

sabotaged by something that contravenes these guarantees and is, therefore, a major 

disappointment on the part of Democracy. The Triangle of Gold, i.e. the terms of Articles 14, 

19, and 21 attest to certain ideals enshrined in the Constitution. The government does not 

abuse the human rights of civilians except in crises and emergencies such as this and is 

obligated to preserve these rights. 

In PUDR vs. UOI4, The Supreme Court ruled that there was a right to a living wage against 

forced labor. It observed that migrant and contract workers frequently had "no choice but to 

take any job that came their way, even though the pay paid were smaller than the minimum 

wage." Consequently, the Court held that ' the obligation of an economic condition which 

leaves no alternative to an individual in need and compels him to provide labour or service 

'was no less a form of forced labour than any other form of labor and its solution was based 

on a constitutional minimum wage guarantee. 
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https://indiankanoon.org/doc/496663/ (last visited Oct 31, 2020). 

http://www.juscorpus.com/


Jus Corpus Law Journal (JCLJ) ISSN: 2582-7820 www.juscorpus.com 

VOL. 1 ISSUE 2 7 

 

Another human right that has been grossly affected by the pandemic is the right to nutritious 

food. Hunger and food insecurity have been elevated by its cruel and non-discriminatory 

attack on the citizens of the nation. The imposition of lockout prohibits food from being 

available to the deprived promptly, thereby depriving them of food and forcing poor parts to 

plead. The Central and State Governments, however, have worked with each other to avert 

the famine situation. The NPOs often work intermittently to ensure that no one rests an empty 

stomach within their capacities. 

By legal understanding, taking into account DPSP, the spectrum of human rights was steadily 

broadened. Thus, the Supreme Court has read Article 21 (providing for the right to life and 

personal liberty) as meaning that there is a right to food in India, which is part of the right to 

life. Chandrachud CJ, speaking for a five-judge bench in Olga Tellis vs. Bombay Municipal 

Corporation (1985), stated: If the right to livelihood is not regarded as part of the 

fundamental right to life, it will be the best way to deprive a citizen of his right to life to the 

point of abrogation. Deprive a person of his or her right to live and you would have robbed 

him of his or her livelihood. That, in turn, explains the huge migration of the rural population 

to large cities.5 

The right to education has also been affected severely. Educational rights have also been 

seriously impacted. For millions of children around the world, there is a momentary lack of 

learning and educational opportunity. As an option, webinars have been a valuable method 

for resolving the situation. The effects of the lockout, however, lead to inequality in the 

distribution of education by webinars, whereby vulnerable children are at greater risk due to 

their lack of internet connectivity and mobile or laptop unavailability.  

Freedom of peaceful assembly and association -Crises in Covid-19 imposed severe limits 

on the rights of peaceful speech and association. A basic pre-requisite for any free and self-

governing community is the freedom to freely assemble. Uttar Pradesh, Gujrat, and Madhya 

Pradesh have abolished the operation of labour laws to promote commercial activities. These 

labour laws have effective tools to express their complaints at the grip of the labour 

bourgeoisie by protesting under the trade union's garb. However, with the suspension of 

labour laws, there are no more trade unions. 

                                                             
5Kamala Sankaran, Emerging Perspectives in Labour Regulation in the Wake of COVID-19, 63 INDIAN J. 

LABOUR ECON. 91–95 (2020). 
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Right to freedom of speech and expression-Their right to peaceful dissent, which is an 

integral attribute of the right to freedom of speech and opinion and the right to gather, would 

also be undermined because of the pandemic, and labour grievances would inevitably go 

unanswered. Besides, the government has released guidelines to preserve social isolation, 

authorizing not more than 50 people to marry and not more than 20 people to marry in the 

last rites of deceased persons. The very right to assemble is therefore affected by limits on 

peaceful assemblies to tame Covid-19. 

The fundamental right to religion- All types of social gatherings, contribute to violations of 

the law, are banned. Expeditions to holy sites are also banned, such as hajj to Mecca Medina 

and yatra to Amarnath and Kailash Mansarovar. Such limitations are fair, however, as the 

right is not unconditional and is subject to the provisions of Section III of the Constitution on 

public order, morals, and health, and other provisions. 

Right to Speedy Trial -Another constitutional right provided by the Constitution of India, 

which is a fundamental rule for ensuring justice in time, is the right to a speedy trial. Our 

reaction to Covid-19, however, has put this right under immediate pressure as justice deferred 

is denied justice. Because of COVID-19, courts do not run with maximum efficiency results 

in piling up of pending cases and thereby increasing the pressure on courts that are still 

overburdened. 

Right to free movement- Many cases of migrant wage labour have taken place since the 

lockdown, walking hundreds of kilometers back to their home places and communities when 

no other alternative is left out for them as with the shutting down of small and non-essential 

enterprises and the closing down of all publicly operated transportation and thus losing any 

means of income. Instead of the epidemic itself, people stress most about their lives in 

lockdown. People are dying due to and facing some severe mental health challenges such as 

anxiety. In addition to the closure of the company, which was the only source of subsistence, 

some harsh conditions put on people by the administration in the lockdown have proven to be 

difficult for the common man. The government is seeking to meet citizens by supplying food 

and housing for this everyday wage work and making appropriate provisions for their 

transportation safely to their homes. The scenario of such stringent travel limitations has 

provided an excuse for the police's violence against ordinary citizens. Police use 

disproportionate brutality on people by beating them, even though they drive out to purchase 

some food for some important jobs. 
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Right to Privacy-A breach of personal information in the garb of Covid-19 monitoring 

seems to be another recent trend. There have been many cases where sensitive data from 

individuals who have been quarantined has been released by state governments. A 

constitutional right laid down in the seminal judgment of K Puttaswamy v. Union of India, 

this publication of sensitive data of individuals has been a privacy issue and has been stated 

as a gross breach of the reasonable presumption of privacy. With the introduction of the 

(AarogyaSetu App), which monitors health information among other user data, the state 

ignoring individual privacy becomes more troubling. As of now, no one is conscious of the 

implications involved with the abuse of personal records. Only in the months to come will it 

be learned. 

Right to Health- "In its seminal judgment of the Consumer Education & Research Centre 

(CERC) and others v. Union of India and others, the Supreme Court held, while upholding 

the right to health of employees employed in a risky sector, that" the obligation to work in a 

sector exposed to health risks related to indigence from bread-winning should not be at the 

health expense of its dependents and its workers at the health price of its work. Covid-19 lets 

healthcare workers come within the contours set down in the decision of the CERC, thus 

rendering the absence of PPE a severe breach of healthcare workers' human rights. The 

system of unemployment wages paid to employees by the state is riddled with serious 

problems. There appears to be a wide difference between those who use it and those who 

make use of it. Only those who are in the organized industry have access to the Workers State 

Benefit Program. In Delhi, only construction workers are issued with a salary of Rs. 5,000. 

States like Delhi or Punjab do not appear to have taken any steps to offer payment or 

compensation to others in the informal industries. A community that has been well-

documented and protected under the Street Vendors Act is one such example of street 

vendors. Acts to grant unemployment insurance to employers thus tend to be subjective and 

without any fair classification.6 

THE MISERY OF MIGRANTS 

The lack of administrative assistance from the governments of the various states is 

contributing to difficulties for migrant workers in the sense of COVID-19. The government 

has a particular outlook on the issue which creates a great deal of harshness in the lives of 

                                                             
6Covid-19: Impact on Right to Life and Personal Liberty,LEXISNEXIS INDIA (2020), 

https://lexisnexisindia.wordpress.com/2020/05/07/covid-19-impact-on-right-to-life-and-personal-liberty/ (last 

visited Nov 1, 2020). 
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migrant workers. Increased abuse against migrant workers has given them serious difficulty 

finding their homes. In the cities in which they operate, there are numerous instances of 

police repression against them. 

During the pandemic, the lives of migrant workers are grim as they are unable to enter their 

homes due to the authorities' lack of responsiveness. The danger to migrant workers during 

the pandemic, which worsens the situation in the current scenario, is the shortage of basic 

health services, sanitation, lack of money, etc. Also, they are unable to access their homes 

safely because of a lack of financial and administrative assistance. This then poses a 

significant danger to the existing circumstances of migrant workers, who should be covered 

by the government and the authorities during the pandemic. 

REMEDIAL STEPS INTRODUCED BY THE GOVERNMENTS 

The Union Government reported the making of the National Migrant Information System in 

May 2020 to permit the National Disaster Management Authority to build an information 

base connected to the numbers, movement, and appearance of these labourers to be traded 

later by various state governments to make government assistance arranging attainable. It was 

likewise intended to urge the focal government to organize exceptional trains for Shramik to 

move these labourers to their objections. The State Government and NGOs set up such camps 

the nation over to assist these labourers with disposing of their issues, particularly the food 

course to their objective, after the Central Government requested the State Government to set 

up help camps to deal with the fundamental requirements of transient specialists, for 

example, food to be served to them gratis. 

THE UNSATISFACTORY GOVERNMENT RESPONSE 

The government recognized and reacted to the locking announcement which had immense 

repercussions for the economy. On 26 March, the Finance Minister declared the COVID-19 

relief package. This will pay up to US$ 22,6 billion for the distribution of free food grains, 

liquefied petroleum gas (LPG), 3-month cash payments, and health care providers’ benefits. 

The International Monetary Fund (IMF) appraisal, notwithstanding, demonstrates that 

complete financing by focal and state governments by different money and income moves 

and different activities, for example, medical services projects, research offices, and duty 

help, was simply around 0.2% of India's GDP. Critics contend that these disbursements are 

part of routine welfare contributions to qualifying communities and do not fix additional 

http://www.juscorpus.com/


Jus Corpus Law Journal (JCLJ) ISSN: 2582-7820 www.juscorpus.com 

VOL. 1 ISSUE 2 11 

 

devastating problems, such as wage losses, resulting in ongoing livelihood challenges 

experienced by marginalized migrant workers who are stuck and out of jobs. The state, they 

said, was dressing up the tiny, targeted transactions as a special COVID-19 kit. Also, the 

extra free food grains under the PDS will not help migrant workers unable to return home and 

others who are not rationing cardholders. When they go back home and the shutdown is over, 

they do not get higher MGNREGA (public works) pay. Moreover, under the National Food 

Security Act, GOI appears to still use obsolete 2011 data to distribute food.7 

CONCLUSION 

As ranked by the Oxford COVID-19 Government Response Tracker, India's lockdown, 

considered to be the world's largest and most rigorous lockdown, brought with it a collection 

of difficulties for individuals and communities already oppressed, excluded, and otherwise 

vulnerable.  The Constitutional fabric has been seriously threatened by the sequence of 

violations of Fundamental Rights. Although the Constitution always guaranteed a collection 

of rights on paper, in practice, the State suffers from an inability to enforce them. The latest 

collection of concerns (education and privacy) have not yet received a government response. 

The state would, though, have to deal with them sooner or later. 

Interestingly enough, these fault lines were frequently highlighted by scientists even before 

the Covid-19 epidemic but were ignored by the state over and over again. There is an 

immediate need for a re-evaluation and redress of these compliance gaps by the State and the 

judiciary. 

As they live in poor living environments during the pandemic, the problems faced by migrant 

workers are miserable. In their source and destination regions, there is a lot of danger present. 

The contribution made by migrant workers is tremendous in developing a nation's economy, 

but they earn from the authorities a shortage of well-being and social welfare in exchange. 

Immediate strategies for the prevention and defense of the rights of migrant workers during 

the pandemic are required. To enter their houses, the government should make the requisite 

arrangements to have a safe journey. For the well-being and social welfare of migrant 

workers, the authorities should operate. 

                                                             
7Sohini Sengupta & Manish K. Jha, Social Policy, COVID-19 and Impoverished Migrants: Challenges and 

Prospects in Locked Down India, 2 INT. J. COMMUNITY SOC. DEV. 152–172 (2020). 
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Efficient measures to address the needs of migrant workers during the pandemic must be 

developed by the government. Government regulations will play a crucial role in ensuring 

that employees move in a healthy and dignified manner. In a pandemic, decent housing 

conditions should be provided to migrant workers. During the pandemic, it is the state's 

responsibility to protect the interests of migrant workers and uphold the dignity and 

legitimacy of the Indian Constitution. 
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